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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seqg.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1980 (7 U.S.C. 499a et seqg.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 8631) 


In re SUNNY HILL FARMS DAIRY COMPANY. AMA Docket No. 
M 62-1. Decided September 3, 1963. 


Stipulation—Dismissal 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


The petition in the above-entitled matter was filed June 26, 
1963, under Section 8c(15) (A) of the Agricultural Adjustment 
Act 1933), as reenacted and amended by the Agricultural Mar- 
keting Agreement Act of 1937 and subsequent amendments (7 
U.S.C. 601 et seq.) An amendment to the petition was filed Au- 
gust 5, 1963. Subsequently, the parties stipulated and agreed 
that this proceeding be dismissed with prejudice. 


In accordance therewith, the petition and the amendment to the 
petition are hereby dismissed with prejudice. 


(No. 8632) 


In re BEATRICE FoOoDS COMPANY AND COMMUNITY CREAMERY. 
AMA Docket No. M 133-1. Decided September 10 ,1963. 


Application to Dismiss Granted 
The petition is dismissed as to petitioner Community Creamery. 
Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 
In this proceeding under Section 8c(15) (A) of the Agricul- 


969 








970 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 22 A.D. 970 


tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), an amended petition was 
filed August 6, 1963, and respondent filed August 16, 1963, an 
application to dismiss the amended petition as to petitioner 
Community Creamery. Counsel for petitioners, in effect, con- 
sented to such dismissal. Accordingly, the amended petition is 
hereby dismissed as to petitioner Community Creamery and its 
name is stricken from the caption of this proceeding as requested 
by respondent. 


(No. 8633) 


In re RARITAN VALLEY FARMS, INC. AMA Docket No. M 2-1. 
Decided September 10, 1963. 


Petition Dismissed 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


The petition in this proceeding was filed January 8, 1962, 
under Section 8c(15)(A) of the Agricultural Adjustment Act 
(1933), as reenacted and amended by the Agricultural Marketing 
Agreement Act of 1937 and subsequent amendments (7 U.S.C. 
601 et seq.). Subsequently, after the issuance of the hearing 
examiner’s report, respondent filed a motion to dismiss the 
proceeding as moot as the market administrator for the order 
has returned the monies in controversy to petitioner. Petitioner 
has failed to file a reply thereto. 


In view of the foregoing, the petition is hereby dismissed. 


(No. 8634) 


In re YADKIN VALLEY DAIRY COOPERATIVE, INC. AMA Dockets 
No. M 3-1 and M 3-2. Decided September 10, 1963. 
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Order Construction — Cooperative Handler — 
Military Installation 


Milk sold to military installation located in the marketing area by a coopera- 
tive association is subject to regulation under the order and the co- 
operative is a handler thereunder. 


Validity — Inclusion of Military 
Installations — Pool Plant 


The inclusion in the order of the many governmental institutions located 
within the marketing area and the application of order provisions to milk 
sold thereon, including a pool plant definition based upon the percentage 
of a handler’s receipts disposed of as Class I milk on routes in the fnar- 
keting area, constitute a reasonable and valid exercise of administrative 


discretion. 


Validity — Numerous Challenges 


Issues raised by petitioner as to the situs of the handler’s plant, the Lehigh 
case, State regulation, evidentiary support for the order, the referen- 
dum conducted prior to its issuance, and the impact of the producer- 
settlement and administrative assessment funds upon it are decided 
against petitioner. 

Mr. Kyle Hayes, of North Wilkesboro, North Carolina, for petitioner. Mr. 
John A, Campbell, Office of General Counsel, for respondent. Mr. John 
Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


These are proceedings under Section 8c(15) (A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), involving the con- 
struction and validity of Order No. 3, issued under the act and 
regulating the handling of milk in the Washington, D.C. market- 
ing area.2 On March 21, 1962, petitioner filed a petition (AMA 
Docket No. M 3-1) complaining of its classification by the market 
administrator for the order as a “pool plant” handler under the 
order and the consequent charges assessed against it as owing 
to the producer-settlement and administrative assessment funds 
resulting from its sale of milk under contract to the Quantico 


1 Effective January 1, 1962, the order regulating the handling of milk in the Washington, 
D. C. marketing area, previously designated as Order No. 2, was renumbered as Order No. 3 
(26 F.R. 12752), 
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Marine Base during January 1962. Respondent filed an answer 
March 27, 1962, upholding the validity of the disputed provisions 
of the order and the charges resulting therefrom. On April 11, 
1962, petitioner filed a petition (AMA Docket No. M 3-2) 
similarly contesting its classification as a “pool plant” handler 
during February 1962 and the charges resulting therefrom. 
Respondent filed an answer to the second petition April 19, 1962, 
upholding the validity of the order and the charges assessed 
against petitioner and requesting that the two proceedings be 
consolidated for hearing. 


A consolidated hearing was held before John Curry, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, July 10, 1962, in Winston-Salem, North 
Carolina. At the hearing petitioner was represented by Kyle 
Hayes, Attorney at Law, North Wilkesboro, North Carolina, and 
respondent was represented by John A. Campbell, Office of the 
General Counsel, United States Department of Agriculture. After 
the hearing the parties filed briefs. On December 138, 1962, the 
hearing examiner filed a consolidated report in these two pro- 
ceedings containing proposed findings of fact and conclusions and 
recommending that the petitions be dismissed. Petitioner filed 
exceptions to the hearing examiner’s report and oral argument 
was held before the Judicial Officer in Washington, D.C. June 
18, 1963. 


FINDINGS OF FACT 


1. Petitioner, Yadkin Valley Dairy Cooperative, Inc., is an 
incorporated association of producers organized and existing 
under the laws of the State of North Carolina with its office and 
principal place of business in Wilkesboro, North Carolina. Peti- 
tioner operates a plant in Wilkesboro where milk is received, 


processed and packaged. 


2. Upon the basis of evidence introduced at a public hearing 
held April 8-19, 1957, in Washington, D.C., pursuant to a notice 
issued February 21, 1957 (22 F.R. 1116), the Deputy Adminis- 
trator, Agricultural Marketing Service, filed a recommended 
decision May 26, 1958 (23 F.R. 8719), and time was given to file 
exceptions thereto. A revised recommended decision was filed 
January 30, 1959 (24 F.R. 767), by the Administrator, Agri- 
cultural Marketing Service, after a reopened hearing held Sep- 
tember 22-25, 1958, and time was given to file exceptions thereto. 
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A decision by an Assistant Secretary was issued May 1, 1959 
(24 F.R. 3630), and reads, in part, including the referendum 
order, as follows: 


““* * * Covernment contract purchases in the Wash- 
ington area represent a substantial part of the total 
Class I sales in the market. In recent years Washington 
area handlers have encountered increased competition 
from outside dealers using milk surplus to their normal 
market with the result that bid prices to supply Class I 
milk to Government installations currently reflect values 
only slightly in excess of milk disposed of in manufac- 
turing use.” (24 F.R. 3631.) 


““*** Tt is also intended that the area include all the 
territory occupied by Government reservations, insti- 
tutions or other such establishments whether municipal, 
State or Federal if they fall within the limits of the area 
as defined. The record indicates that in general the 
quality requirements for milk for such installations are 
similar to those for milk sold in other parts of the 
marketing area. These, by location and past perform- 
ance, represent logical areas of distribution for Wash- 
ington, Virginia and Maryland dealers who are in 
substantial competition with one another in the market- 
ing area. Unless they are included, regulated handlers 
will be placed at a serious competitive disadvantage in 
competing with unregulated dealers for such sales. The 
inclusion of these areas will tend to assure uniform and 
equal costs as between handlers.” (24 F.R. 3632.) 


“* ** Because of the substantial number of Govern- 
ment installations in the area which procure their milk 
supplies on a competitive bid basis for relatively short 
periods there is a considerable opportunity, unless ap- 
propriate safeguards are provided, for such unregulated 
dealers to market milk excess to their local needs at 
prices below the value of milk for fluid uses. They may 
do this by bidding off available contracts at such Gov- 
ernment installations. This situation would be a serious 
disruptive factor to orderly marketing in the Washing- 
ton marketing area. It is essential, therefore, that the 
order be constructed in a manner which will safeguard 
the market from serving as a surplus disposal area for 
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surrounding markets.” (24 F.R. 3633.) 


“Referendum order: determination of representative 
period * * *. It is hereby directed that a referendum be 
conducted among producers to determine whether the 
issuance of the attached order regulating the handling 
of milk in the Washington, D.C., marketing area, is 
approved or favored by the producers, as defined under 
the terms of the proposed order, and who, during the 
representative period, were engaged in the production of 
milk for sale within the aforesaid marketing area. 


“The month of January 1959 is hereby determined 
to be the representative period for the conduct of such 
referendum.” (24 F.R. 3645.) 


3. The order regulating the handling of milk in the Washing- 
ton, D.C. Marketing Area was issued by an Assistant Secretary 
May 26, 1959 (24 F.R. 4331), to be completely effective July 1, 
1959. The order reads, in pertinent part, as follows: 


““$ 1003.6 ‘Washington, D.C., marketing area’ * * * 
means all of the territory situated within * * * the 
counties of * * * Prince William * * * in the State of Vir- 
ginia * * * including all territory within such boundaries 
which is occupied by Government (Municipal, State or 
Federal) installations, institutions or other establish- 


ments. 
* * * 


“§ 1003.9 ‘Pool plant’ means: 


(a) An approved plant other than the plant of a 
producer-handler: (1) during any month within which 
a volume of milk not less than 10 per cent of its receipts 
of milk from dairy farmers approved by a duly con- 
stituted health authority for fluid disposition, is disposed 
of on routes as Class I milk in the marketing area: 
Provided, That the total quantity of Class I milk dis- 
posed of from such plant (inside and outside the market- 
ing area) is equal to not less than 50 per cent of such 
plant’s total receipts from such dairy farmers * * * .” 


4. Prior to January 1, 1962, and after petitioner received the 
contract for the sale of milk to Quantico Marine Base for the 
six-month period January-June 1962, the market administrator 
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for the order informed petitioner that the delivery of milk to 
such military installation constituted a disposition of milk within 
the marketing area defined in the order and that such disposition 
would make petitioner subject to compensatory payments or pool 
plant classification under the order dependent upon the per- 
centage of its receipts from dairy farmers applied to such 
contract. 


5. Petitioner’s reports filed with the market administrator for 
the order for January and February 1962 disclose that petitioner 
disposed of 16.89 and 17.76 per cent, respectively, of its receipts 
of milk from dairy farmers as Class I milk to Quantico Marine 
Base and that petitioner’s total Class I disposition of milk was 
83.59 and 87.54 per cent, respectively, of its receipts during the 
two-month period. 


6. Based upon petitioner’s disposition of milk within the 
marketing area during January and February 1962, the market 
administrator determined that petitioner was a handler and the 
operator of a “pool plant” under the order during such period 
and that petitioner’s total obligations to the producer-settlement 
and administrative assessment funds resulting from such deter- 
mination were $24,271.14 and $445.15, respectively. 


7. Petitioner was also found and determined to be a qualified 
cooperative association of producers as defined in section 1003.5 
of the order effective January 1—July 1, 1962, and to be per- 
forming the services specified in section 1003.87 of the order. 


CONCLUSIONS 
I 


It should be stated herein at the outset, as we have stated 
many times, that the applicable statutory provisions afford a 
means for adjudicating whether an order, a provision thereof, 
or an obligation imposed in connection therewith is “not in ac- 
cordance with law” (7 U.S.C. 608c(15) (A)). Our inquiry in this 
proceeding does not encompass questions of policy, desirability, 
or the evaluation of the effectiveness of economic and marketing 
regulations promulgated pursuant to the act. See e.g., United 
States v. Mills et al., 315 F.2d 828 (4th Cir. 1963). cert, denied, 
Willow Farms Dairy, Inc. et al, v. Freeman, 374 U. S. 832 
(1963) ; Im re Charles P. Mosby, Jr., d/b/a Cedar Grove Farms, 
16 A.D. 1209, 1220 (1957), aff'd S.D. Miss. Jan. 5, 1959; In rd 
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Clover Leaf Dairy Company, 15 A.D. 389 (1956), aff'd, N.D. Ind. 
Sept. 10, 1958; Im re Roberts Dairy Company, 4 A.D. 84 (1945). 
Cf. Pacific States Box & Basket Co. v. White, 296 U.S. 176, 182 
(19385). 


II 


The issues divide themselves into those of construction or 
application of the order to petitioner and those of validity of the 
order provisions if applicable. All questions of order construction 
raised by petitioner directly or by inference must be decided 
against it. In other words, petitioner’s sale and delivery of milk 
to Quantico Marine Base during January and February 1962 
resulted in its classification as a pool plant handler under the 
order during those months with the consequences which flow 
from such classification. This conclusion is patent from the 
language of the order itself and the decision of the Secretary 
which preceded its promulgation, that is, the “legislative history” 
thereof. (See Findings of Fact 2 and 3.) 


The marketing area as defined in the contested order spe- 
cifically covers Prince William County, Virginia, “including all 
territory within such boundaries which is occupied by Govern- 
ment (Municipal, State or Federal) installations, institutions or 
other establishments.”’ Quantico Marine Base is located in Prince 
William County, Virginia. In addition, the issue of the inclusion 
of Quantico Marine Base within the marketing area and the 
treatment of the handling of milk sold to government institutions 
generally under the order were specifically dealt with in the 
decision of the Secretary. It is abundantly clear therefrom that 
milk disposed of to such governmental institutions including the 
Quantico Marine Base was intended to be a disposition of milk in 
the marketing area as defined in the order and subject to regula- 
tion thereunder. Such regulation of milk disposed of on military 
installations located within the geographical boundaries of a 
marketing area established in an order is not unique. See, e.g., 
In re Knudsen Brothers Dairy, Inc., 18 A.D. 1333 (1959), re- 
versed on other grownds (2d Cir. July 1962)'; In re Prairie 
Farms Creamery, 17 A.D. 841 (1958). No distinction was made 
in the order with respect to milk sold to military installations 
located in the marketing area on the basis of the method of sale 
employed in connection therewith, that is, the fact that it was 
sold to government institutions by public bid, a distinction which 
petitioner here attempts to raise. Moreover, the daily delivery 
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of the Class I milk involved to the military establishment is no 
less a disposition of such milk “on routes” in the marketing area 
than, for example, its delivery to large supermarkets. Clearly, as 
seen from the pertinent decision of the Secretary, the former 
delivery was intended to be a route disposition under the order. 


Similarly, we find no merit to petitioner’s contention that it 
was not a handler under the order during the two months in- 
volved but merely a selling agent for producers. The order makes 
no distinction between plant operators on the basis of whether 
they are proprictary or cooperative entities. The term “handler” 
is defined in section 1003.10, in part, as “any person in his 
capacity as the operator of an approved plant or any plant quali- 
fied as a pool plant pursuant to § 1003.9(b)” and the term 
“person” means “any individual, partnership, corporation, asso- 
ciation, or other business unit.” (Emphases supplied.) (See 
section 1003.4.) Producer-owned and producer-controlled coopera- 
tives operating as handlers under an order are to be treated the 
same as proprietary handlers except as specifically provided in 
the act and an order issued thereunder. See United States v. 
Rock Royal Cooperative, Inc., 307 U.S. 533 (1939). “Petitioner 
as a handler owning and operating a distributing plant is to be 
treated as any other handler. The act * * * does not provide for 
any special treatment to an association of producers in its 
capacity as a milk handler or distributor.” In re Copiah Guernsey 
Dairy Cooperative, Inc., 16 A.D. 1193, 1203 (1957). 


III 


We now turn to the question of the validity of the regulation 
of petitioner under Order No. 3 during January and February 
1962. A brief discussion of some fundamentals of the operation 
of the act and milk orders issued thereunder would be of value 
to a consideration of petitioner’s attacks upon its status as a 
“pool plant” handler for the first two months of 1962. 


Section 8c(1) of the act (7 U.S.C. 608¢ (1)) provides generally 
that the Secretary shall issue orders applicable to processors, 
associations of producers, and others engaged in the handling of 
milk or its products, such persons to be referred to as “handlers.” 
This section does not specify which handlers out of this general 
group are to be regulated by an order. However, section 8c(10) 
of the act (7 U.S.C. 608¢ (10)) states that a marketing order 
shall be applicable only to persons in the “respective classes of 
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industrial or commercial activity” specified in a marketing 
agreement. Section 8c(11) authorizes separate orders for sepa- 
rate marketing areas, which orders shall, insofar as practicable, 
contain such different terms applicable to the several marketing 
areas as the Secretary finds necessary to give due recognition to 
the differences between the areas (7 U.S.C. 608c(11)). These 
sections of the act, taken together, authorize the Secretary to 
issue marketing orders applicable to particular classes or groups 
of handlers in some way associated with a given marketing area. 
The Secretary may determine which handlers and which milk 
handling are to be regulated by a particular order, 7.e., determine 
the coverage of that order. See, e.g., In re Willow Farms Dairy, 
Inc., 20 A.D. 810, 818-19 (1961), aff'd, United States v. Mills et 
al., 315 F.2d 828 (4th Cir. 1963), cert. denied, 374 U.S. 832 
(1963). For example, in United States v. Rock Royal Coopera- 
tive, Inc., swpra, the United States Supreme Court found nothing 
illegal about order provisions which did not price or pool fluid 
milk of handlers sold outside the marketing area. In other words, 
the Secretary, in promulgating a milk marketing order, must 
determine which handling of milk shall be isolated for the pur- 
pose of regulation. See e.g., In re Clover Leaf Dairy Company, 
supra; In re Tapor Dairies Company, 14 A.D. 77 (1955), aff'd, 
N.D. Ohio Jan. 10 and Apr. 11, 1958. Appropriate standards 
may be prescribed to designate the dairy farmers or “producers” 
whose milk is to be subject to the classification, pricing and pool- 
ing provisions of an order. Cf. United States v. Wrightwood 
Dairy Co., 127 F.2d 907, 911 (7th Cir. 1942); Vogt’s Dairies, 
Inc. v. Wickard, 45 F.Supp. 94 (S.D. N.Y. 1942). Cf. also, 
Bailey Farm Dairy Co. v. Anderson, 157 F.2d 87 (8th Cir. 1946), 
cert, denied, 329 U.S. 788 (1946). 


An examination of the decision of the Secretary which pre- 
ceded the order reveals that the order was designed so that 
minimum class pricing would apply to “milk which is regularly 
received from dairy farmers at plants primarily engaged in the 
fluid milk business and which pasteurize and bottle milk for 
fluid distribution on retail and wholesale routes ***in the 
marketing area” and that, consequently, order definitions, includ- 
ing the “pool plant” definition,? “are designed to identify the 


*For a brief discussion of the evolution of the pool plant concept of regulation under the 
act, see In re Suncrest Farms, Inc., 18 A.D. 191, 201-02 (1959), reversed, Lehigh Valley Co- 
operative Farmers, Inc., v. United States, 870 U.S. 76 (1962). 
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supplies of milk on which the market regularly and normally 
depends” (24 F.R. 3630, 3632). It was recognized in the decision, 
also, that the relatively large number of military and govern- 
mental institutions located within the geographical limits of the 
marketing area represented logical areas of distribution by 
handlers to be regulated by the order because of their location 
and past performance of such handlers in supplying such institu- 
tions and that competitive necessity required the inclusion of such 
installations and the milk distributed therein within the frame- 
work of the order. Such was the case because of the possible in- 
centive presented by such outlets to handlers not to be regulated 
by the order for the disposal of surplus milk and the consequent 
disruption of orderly marketing in the marketing area. In other 
words, numerous governmental installations in the marketing 
area procured their milk supplies on a competitive bid basis 
for relatively short periods. Such fact operates as a stimulus for 
unregulated dealers to seek a fluid milk outlet at such installa- 
tions for their temporary or seasonal surpluses in excess of their 
local market needs at prices below the fluid value, as distinguished 
from the manufacturing value, of such fluid milk.* The Secretary 
found that unless such installations were included in the market- 
ing area “regulated handlers will be placed at a serious competi- 
tive disadvantage in competing with unregulated dealers” in the 
sale of milk to such establishments and that the inclusion of such 
installations “will tend to assure uniform and equal costs as 
between handlers.” 


By reason of the foregoing and the additional fact that milk 
generally may be sold for fluid consumption in the marketing 
area by plants not associated with the market, definitive stand- 
ards of performance were adopted in the order to determine 
which plants would be subject to full regulation thereunder, that 
is, which plants represented the regular sources of supply of the 
market which included the many governmental installations lo- 
cated therein. The standards adopted were uniform and were 
based solely on the sale of milk in the marketing area, regardless 
of the location of the plant selling milk therein, The “pool plant” 
definition contained in the order, section 1003.9, adopted, in part, 
as the criterion for sufficient association with the market for 


*¥For a discussion of the disruptive effects of competition for fluid utilization of milk, see, 
@.g., United States v. Rock Royal Cooperative, Inc., 307 U.S. 588, 549-50 (1989); Nebbia v. 
New York, 291 U.S. 502, 516-18 (1984). 
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full regulation the requirement that 10 percent of a handler’s 
receipts of milk from dairy farmers be “disposed of on routes as 
Class I milk in the marketing area” during the month and that 
at least 50 percent of such receipts be disposed of as Class I 
milk. (See Finding of Fact 3.) The latter requirement was 
adopted to prevent a manufacturing plant from “riding” the 
producer-settlement fund established in the order. The decision 
of the Secretary preceding the order stated with respect to the 
“pool plant” definition that “Any plant, regardless of location, 
may bring itself under regulation by performing in the manner 
required. Any plant may relieve itself from regulation by no 
longer operating in a way that brings it within the scope of the 
order. Under the circumstances, the decision as to whether a 
plant will be regulated or unregulated is determined by the 
decision of the plant operator.” In short, the order provides a 
system of full regulation thereunder for plants associated with 
the market with the option in the handler as to whether to bring 
himself within the marketwide pool or not. 


As seen from the decision of the Secretary, the substantial 
volume of milk utilized by the many governmental institutions 
located within the geographical boundaries of the marketing 
area was closely associated with the handlers to be regulated by 
the proposed order and the potential dumping of surplus milk by 
unregulated dealers by means of sales to such establishments at 
prices below the fluid value of such milk would place regulated 
handlers and hence regulated milk at a serious competitive dis- 
advantage and would promote disorderly marketing of milk in 
the area to be regulated.* We consider it legally possible and 
appropriate for the Secretary to include the many governmental 
institutions within the marketing area under the order. Once 
a showing is made of substantial distribution of milk to a specific 
type of outlet by handlers to be subject to an order, a potential, 


“Section 2(1) of the act (7 U.S.C. 602(1)) declares it to be the policy thereof to establish 
and maintain such orderly marketing conditions for agricultural commodities \in interstate 
commerce as would establish parity prices, and section 8c(18) of the act (7 U.S.C. 608¢ (18)) 
modifies this to provide for the prices therein described. Thus it is the statutory policy, in 
part, to establish and mainain an orderly market to bring about and maintain the statutory 
price level. In re Independent Milk Producer-Distributors’ Association, 20 A.D. 1 (1961); In 
re Hygeia Dairy Company, 19 A.D. 257 (1960), reversed on other grounds, S.D. Tex. Feb. 
16, 1962, appeal pending; In re Copiah Guernsey Dairy Cooperative, Inc., 16 A.D. 1193 (1957); 
In re Beatrice Foods Co., 15 A.D. 767 (1956), aff’d, Beatrice Foods Co. v. Benson (N.D. Okla. 
1957); In re Terrace Park Dairy, 12 A.D. 1388 (1958); see Heinemann Creameries, Inc., and 
Kewaskum Dairy v. Benson (E.D. Wis. 1953). See also United Milk Producers of New Jersey 
v. Benson, 255 F.2d 527, 529 (D.C. Cir. 1955); Grant v. Benson, 229 F.2d 765 (D.C, 
Cir. 1955), cert. denied, 850 U.S. 1015 (1956). 
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if not actual, threat to market stability almost necessarily 
follows absent regulation of such outlet. In re Mills Dairy 
Products Co. et al., 20 A.D. 541, 561 (1961), aff’d, United States 
v. Mills et al., 315 F.2d 828 (4th Cir. 1963), cert. pending; In re 
Hygeia Dairy Company, 19 A.D. 257, 280-81 (1960), reversed 
on other grounds, S.D. Tex. Feb. 16, 1962, appeal pending. 
Similarly, we consider it legally possible and appropriate for the 
Secretary to treat milk sold to a military base in the same 
manner as all other milk sold in the marketing area. Stated an- 
other way, the “pool plant,” “handler,” “producer,” etc., defini- 
tions contained in the order encompassed this milk and the 
standards of performance contained therein applied across the 
board to all Class I milk marketed in the marketing area by 
handlers wherever located. 

We see no invalidity to the adoption, as the criterion for 
substantial association with the market, that is, for full regula- 
tion as distinguished from partial regulation,’ the disposition on 
routes as Class I milk in the marketing area of 10 percent of a 
handler’s receipts from dairy farmers. Such percentage can 
represent a substantial volume of milk, as demonstrated by peti- 
tioner’s disposition of milk to the Quantico Marine Base. In 
addition, pool plant qualification on a percentage basis insures 
that only handlers substantially associated with distribution in the 
marketing area will be regulated by the marketing order. In re 
Willow Farms Dairy, Inc., supra. The definitive “pool plant” 
standard requiring substantial sales of fluid milk in the regulated 
market before a handler is subject to full regulation under the 
order, with the option in the handler as to whether his plant 
will be so regulated, constitutes a reasonable exercise of adminis- 
trative discretion® and cannot be categorized as arbitrary and 


®*During March 1962 petitioner also disposed of Class I milk to Quantico Marine Base. 
However, such disposition did not constitute 10 percent of its receipts from dairy farmers 
to qualify petitioner as a pool plant handler for such month. Instead, “compensatory payments” 
pursuant to section 1003.62, or partial regulation, were assessed with respect to such milk. 
I have been notified that, in view of the decision of the United States Supreme Court in Lehigh 
Valley Cooperative Farmers v. United States, 370 U.S. 76 (1962), the market administrator 
has eliminated the charges against petitioner in this connection. 

* ‘The background and legislative history of the Agricultural Marketing Agreement Act of 
1937, as amended, leave no doubt that Congress gave the Secretary broad discretion in its 
administration.” Queensboro Farm Products, Inc. v. Wickard, 137 F.2nd 969, 977 (2d Cir. 
1943). The “terms of the Order are largely matters of administrative discretion” and the 
technical detaills ‘‘are left to the Secretary and his aides.” Stark v. Wickard, 321 U.S. 288, 
$10 (1944). The responsibility of selecting the means of achieving the statutory policy and the 
relationship between the remedy selected and such policy are peculiarly matters for administra- 
tive competence. American Power & Light Co. v. Securities and Exchange Commission, 329 
U.S. 90, 112 (1946) ; Secretary of Agriculture v. Central Roig Refining Co., 338 U. S. 604, 
613-14 (1950). 











982 AGRI. MKTG. AGREEMENT ACT, 19387 
Cite as 22 A.D. 970 


capricious or “not in accordance with law.” Cf. Titusville Dairy 
Products Co. v. Brannan, 176 F.2d 832 (8d Cir. 1949), cert. 
denied, 338 U.S. 905 (1949). “Moreover, practically every 
marketwide pooling order which has been the subject of litigation 
in the courts has provided for pool qualification on a percentage- 
of-shipment basis, and at no time has it been held that such 
standard was an unreasonable or inappropriate method of 
designating the plants that would be subject to regulation under 
the order.” In re Willow Farms Dairy, Inc., supra, at p. 823. 


The very thing that was anticipated in the decision of the Secre- 
tary occurred in connection with petitioner’s sale and shipment of 
milk under contract to the Quantico Marine Base. William E. 
Phelps, Jr., auditor for the North Carolina Milk Commission, 
testified that January and February 1962 were months of heavy 
milk surplus in North Carolina. In addition, petitioner had a 
contract for the sale of milk to a military installation in North 
Carolina which was to expire April 1, 1962, and was looking for 
a Class I outlet to dispose of the milk which had been applied to 
such contract. It is assumed that petitioner was able to underbid 
and, in effect, had to underbid, regulated handlers under the 
order, whose minimum cost for milk was fixed by the order, for 
the six-month milk contract to supply Quantico Marine Base by 
reason of this situation. 


Petitioner became a fully regulated handler because its Class I 
disposition in the marketing area during January and February 
1962 represented 16.89 and 17.76 percent, respectively, of its 
milk receipts from dairy farmers and it had a Class I utilization 
of milk well above the 50 percent requirement of section 
1003.9(a) (1) of the order.’ In reality, in fact, this high fluid 
utilization of milk is the source of petitioner’s complaint herein. 


Order No. 3 contains a scheme whereby each handler pays for 
milk subject to regulation under the order at class values or 
prices, differing according to the use he makes of such milk, 
while producers receive a uniform or blend price based upon the 


™The act does not require that the pricing of milk of a fully regulated handler be restricted 
to that portion disposed of in the marketing area defined in the Secretary’s order. On the 
contrary, the Secretary may, in prescribing the pricing provisions of an order, provide for 
minimum prices on all milk received at a handler’s plant, “whether or not the area eventually 
consumed the milk.” Titusville Dairy Products Co. v. Brannan, 176 F.2d 882 (8d Cir. 1949), 
cert. denied, $88 U.S. 905 (1949); In re Paul, Robert, and Charles Wilkinson, d/b/a Hillside 
Farms Dairy, 21 A.D. 203, 210 (1962); In re Terrace Park Dairy et al., 12 A.D, 1883 (1958). 
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total value of all milk used by all handlers under the order. Each 
handler pays his own producers at the uniform price and then, 
through adjustments with the producer-settlement fund kept by 
the market administrator, brings the total he has paid to pro- 
ducers up to (by paying into the producer-settlement fund) or 
down to (by receiving money from such fund) the total he is 
required to pay at class prices. In effect, a handler receives from 
the producer-settlement fund the amount by which the value of 
his milk at the class prices is less than the value at the blend 
price and pays into the producer-settlement fund the amount by 
which the value of his milk at the class prices exceeds the value 
at the blend price. 


Petitioner’s allegations of discrimination are, upon analysis, 
reduced to the complaint that, because petitioner has a high 
fluid or Class I utilization which is above the market average, 
the blend or uniform price which it is required under the order 
to pay to its producers must be supplemented by payments into 
the producer-settlement fund equal to the amount by which the 
value of its milk at class prices exceeds the value thereof at the 
blend price. If the converse had been the case, that is, if peti- 
tioner’s Class I utilization was below the market average, peti- 
tioner would have drawn money from the producer-settlement 


fund. 


The physical or geographical situs of the handler’s plant or the 
producers’ farms is not determinative of the issue presented 
herein as contended, in effect, by petitioner. We are here con- 
cerned with a statute providing for the regulation of the market- 
ing of milk and an order issued thereunder. It is the area of 
milk distribution or marketing which is of prime significance. We 
found above, in effect, that the “pool plant” definition as it 
relates to petitioner’s sales of milk to Quantico Marine Base bears 
a reasonable relation to the accomplishment of a valid legislative 
purpose, the establishment and maintenance of orderly marketing 
conditions to bring about and maintain the statutory price level, 
and is a reasonable exercise of administrative discretion. Under 
these circumstances, the fact that a particular regulation may 
impose economic losses upon certain areas or persons does not 
constitute a violation of the due process clause. See, e.g., Secre- 
tary of Agriculture v. Central Roig Refining Co., 3388 U.S. 604, 
617-19 (1950) ; Bowles v. Willingham, 321 U.S. 508, 518 (1944); 
In re Central Dairy Products Company, 12 A.D. 303 (1953), 
and cases cited therein. The validity of order provisions must be 
tested as to supporting evidence, reasonableness, etc., not on the 
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basis of petitioner’s particular situation advanced herein but 
on the basis of the facts adduced at the promulgation hearing and 
the decision of the Secretary in connection therewith. Dairymen’s 
League Cooperative Association, Inc. v. Brannan, 173 F.2d 57 
(2d Cir. 1949), cart. denied, 388 U.S. 825 (1949); Acme Fast 
Freight, Inc. v. United States, 154 F.Supp. 239 (S.D. N.Y. 
1957) .Moreover, the evidence introduced by petitioner falls far 
short of proving confiscation. See e.g., Hegeman Farms Corp. v. 
Baldwin, 293 U.S. 163 (19384); Wawa Dairy Farms, Ime. v. 
Wickard, 149 F.2d 860, 863-64 (8d Cir. 1945). 


In addition, petitioner’s reliance upon Lehigh Valley Coopera- 
tive Farmers, Inc. v. United States, 370 U.S. 76 (1962), is mis- 
placed. The Supreme Court held in the Lehigh case that certain 
“compensatory payment” provisions of the New York-New 
Jersey milk marketing order are invalid and not in accordance 
with law insofar as such provisions require a compensatory pay- 
ment (partial regulation) measured by the difference between 
the Class III and Class I prices under such order to the 
producer settlement fund by a handler operating a nonpool plant 
in that such provisions and payments resulting therefrom are 
inconsistent with the policy expressed by Congress in section 
8c(5)(G) of the act (7 U.S.C. 608c(5) (G)).® Petitioner was 
not required to make compensatory payments for the months of 
January and February 1962 as it was a fully regulated pool plant, 
and not a nonpool plant, handler. See United States v. Yadkin 
Valley Dairy Cooperative, Inc. (M.D. N.C. 1962), aff'd (4th Cir. 
April 1963). The order provisions involved did not prohibit or 
limit the marketing of petitioner’s milk within the marketing 
area established under the order. In fact, petitioner received 
treatment similar to that accorded all other pool plant handlers. 


Petitioner’s complaint in this regard relates to the alleged fact 
that it was required to pay its producers prices fixed by the 
. North Carolina Milk Commission. We seriously doubt, although 
the record is silent in this respect, that a cooperative is required 
under the law of the State of North Carolina to pay its member 
producers a fixed price for their milk. Cf. section 8c(5)(F) of the 
act (7 U.S.C. 608c(5) (F)). But even if State law required such 


8 Section 8c(5)(G) of the act reads as follows: “No marketing agreement or order applica- 
ble to milk and its products in any marketing area shall prohibit or in any manner limit, in 
the case of the products of milk, the marketing in that area of any milk or product ‘thereof 
produced in any production area in the United States.” 
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payment generally, it is, to say the least, very doubtful that 
petitioner was subject thereto during January and February 
1962 by reason of the inclusion of its members’ milk under 
Order No. 3 during such period.® Section 106-266.18 of Article 
28B of the General Statutes of North Carolina by its terms ap- 
pears to exempt such milk from State regulation under the 
circumstances presented herein.?° 


IV 


Petitioner ascribes additional grounds for invalidity of the 
contested orded. Petitioner, in its brief, contends that “it was 
never the intention of Congress to regulate the price paid by 
the government to producers where bids were advertised for by 
the government for its military personnel; that the order related 
solely to the civilian milk market where the price was generally 
regulated to the consumer .. .” We find no such limitation or 
expression of congressional intent in the act or its legislative 
history. The inclusion of Quantico Marine Base within the 
marketing area is in accord with the declared policy of the act 
and the purpose of the order and in keeping with well-estab- 
lished administrative practice, as indicated in parts II and III 
of these Conclusions. The disputed order is a comprehensive 
regulatory scheme with respect to all milk disposed of within the 
marketing area. The inclusion of a military enclave located within 
the geographic boundaries of a marketing area established in an 
order issued under the act within such marketing area is an 
administrative practice of long standing. Cf. Knudsen Brothers 
Dairy, Inc. v. Benson (D. Conn. 1960), reversed on other 
grounds, Knudsen Brothers Dairy, Inc. v. Freeman (2d Cir. 
July 1962). In addition, the Government purchases milk from 
handlers and not producers to supply its military establishments, 
the regulatory provisions of Order No. 3 relate only to the mini- 
mum prices which pool handlers pay to producers as defined in 
the order for their milk, and such order does not encompass a 


9 Should a conflict exist between the two jurisdictions involved, Federal regulation must gov- 
ern. Cf. e.g., Campbell v. Hussey, 868 U.S. 297, 300-02 (1961);H. P. Hood & Sons, Ine. v. 
DuMond, 836 U.S. 525 (1949) ; Milk Control Board v. Eisenberg Farm Products, 806 U.S. 346 
(1939). 


%® Section 106-266.18 reads as follows: “No provisions of this article shall apply or be con- 
strued to apply to foreign or interstate commerce, except insofar as the same may be effective 
pursuant to the United States Constitution andto the laws of the United States enacted pursu- 
ant thereto.” 
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pool handler’s resale price for milk to a consumer or other 
purchaser. 


Also, petitioner, in its brief, attempts to raise issues not pre- 
viously presented in these proceedings. Such matters relate to 
an alleged insufficieny of facts in promulgating the contested 
order, insufficient producer-approval prior to issuance thereof 
and the fact that petitioner or its members did not participate in 
the referendum preceding the order. The disputed order in 
general and the sections thereof providing for petitioner’s pool 
plant status during January and February 1962 and the estab- 
lishment of the producer-settlement and administrative assess- 
ment funds are supported by the presumption, which has not 
been overcome by petitioner, that there are facts in existence 
which justify them. Borden’s Farm Products Co., Inc. v. Baldwin, 
293 U.S. 194, 209 (1934); Pacific States Box & Basket Co. v. 
White, supra; United States v. Rock Royal Cooperative, Inc., 
supra, at p. 567. The burden of proof does not rest upon respon- 
dent to demonstrate the validity of the market administrator’s 
action, as in effect contended by petitioner. United States v. Rock 
Royal Cooperative, Inc., supra; Bailey Farm Dairy Co. v. Jones, 
61 F.Supp. 209 (E.D. Mo. 1945), aff'd, 157 F.2d 87 (8th Cir. 
1946), cert. denied, 329 U.S. 788 (1946); Wawa Dairy Farms, 
Inc. v. Wickard, 56 F.Supp. 67 (E.D. Pa. 1944), aff'd, 149 
F.2d 860 (3d Cir. 1945). Petitioner has far from met its burden 
of proof with regard to evidentiary support for the order. 


Petitioner’s contention that the order is not binding upon it 
because its producers did not participate in the referendum 
which preceded the issuance thereof is lacking in merit. Pursuant 
to section 8c(19) of the act (7 U.S.C. 608c(19)) the Secretary 
issued an order (24 F.R. 3645) directing that a referendum be 
conducted among producers to determine whether the issuance 
of an order regulating the handling of milk in the Washington, 
D.C. Marketing Area is approved or favored by the producers 
as defined under the terms of the proposed order “and who dur- 
ing the representative period (January 1959) were engaged in 
the production of milk for sale within the aforesaid marketing 
area.” See section 8c(9)'(B) (i) of the act (7 U.S.C. 608c (9) (B) 
(i) ). Petitioner, or rather the members thereof were not engaged 
ip the production of milk for sale within the markting area 
during the representative period and were not therefore eligible 
to vote in the referendum. See H. P. Hood & Son v. United States, 
307 U.S. 588, 597-99 (1939). The order upon its issuance has 
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the force and effect of law and is applicable to any handler in- 
cluding petitioner who subsequently distributes milk within the 
marketing area. Cf. Willapoint Oysters, Inc. v. Ewing, 174 F.2d 
676, 683 (9th Cir. 1949), cert. denied, 338 U.S. 860 (1949). 
Also, petitioner’s attack upon the producers eligible to vote in 
the referendum must fail. United States v. Mills, supra; United 
States v. Wrightwood Dairy Co., 127 F.2d 907 (7th Cir. 1942). 


Moreover, petitioner confuses a determination qualifying peti- 
tioner in its capacity as a cooperative association of producers 
pursuant to sections 1003.5 and 1003.87 of the order with its 
status as a fully regulated handler and operator of a pool plant 
under the order. The qualification determination recited the 
performance of marketing services by ‘the cooperative, thus ex- 
empting petitioner’s producers from marketing service deductions 
amounting to $2,225.75. Petitioner’s status as a handler was de- 
pendent solely upon its disposition of milk in the marketing area 
and was not related to or affected in any way by its qualifica- 
tion as a cooperative association of producers for purposes of 
the enumerated sections of the order. 


Further, the provisions of Order No. 3 providing for the 
administrative assessments imposed upon petitioner are specific- 
ally authorized by the act (see section 10(b) (2) (i) of the act (7 
U.S.C. 610(b) (i)):) and are of established vaility. See e.g., 
United States v. Rock Royal Cooperative, Inc., supra; H. P. 
Hood & Sons, Inc. v. United States, swpra. And, the fact that 
petitioner, a cooperative association of producers, in its capacity 
as a handler and operator of a pool plant under the order must 
pay, as all other fully regulated handlers, its net pool obligations 
into the producer-settlement fund is clearly not violative of the 
act. United States v. Rock Royal Cooperative, Inc., supra, at 
p. 580. 


To summarize, we have found herein that petitioner was a pool 
plant handler under Order No. 3 during January and February 
1962 with the consequences which flow from such conclusion and 
that the order which requires such result constitutes a valid and 
reasonable exercise of administrative discretion. Consequently, 
the petitions should be dismissed. 


All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision 
are denied. It should be stated at this point also that Paul v. 
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United States, 371 U.S. 245 (1963), is inapplicable to the con- 
troversy herein as the order merely sets minimum prices to be 
paid by handlers to producers and does not regulate handlers’ 
resale prices. 


ORDER 


In view of the foregoing the relief requested by petitioner is 
denied and the petitions are dismissed. 


(No. 8635) 


In re BOONVILLE FARMS COOPERATIVE, INC. AMA Docket No. 
M 2-8 Decided September 19, 1963. 


Application to Dismiss — Denied 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING APPLICATION TO DISMISS 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), instituted by a petition 
filed April 29, 1963, by Boonville Farms Cooperative, Inc., a 
handler regulated under Order No. 2, issued under the act and 
regulating the handling of milk in the New York- New Jersey 
milk marketing area. On July 9, 1968, such petition was dis- 
missed and petitioner filed an amended petition July 22, 1963. 
On August 21, 1963, respondent, pursuant to section 900.52 (c) 
of the rules of practices (7 CFR 900.52(c)), filed an application 
to dismiss parts of the amended petition and petitioner filed a 
reply thereto September 11, 1963. 


Respondent contends, in part, that portions of the amended 
petition do not comply with sections 900.52(b)(3) and (4) of 
the rules of practice in that such allegations of the amended 
petition do not contain a full statement of the facts which form 
the basis of the controversy herein or the grounds on which the 
pertinent sections of the order are claimed to be not in accordance 
with law. Petitioner apparently is contesting disqualification by 
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the market administrator of the claimed classification of milk 
reported by petitioner and its vendee for a 5-month period 
and an additional assessement levied by the market administrator 
in connection with section 1002.82 of the order. It seems to us 
that respondent is in a position to know the basis of the con- 
tested additional assessment imposed by the market administrator 
and that the application to dismiss should be denied. Cf. Jn re 
Abbotts Dairies, Inc. et al., 16 A.D. 283 (1957); In re Fiorlat 
Dairy Products, 8 A.D. 1082 (1949); In re Oak Tree Farm 
Dairy, Inc., 8 A.D. 1001 (1949). 


Accordingly, the application to dismiss is denied. An answer 
to the amended petition shall be filed within 15 days after the 
date of this order in accordance with section 900.52a of the rules 
of practice. 


(No. 8636) 


In re FITCHETT BROS., INC. AMA Dockets No. 27-124 and 27-150. 
Decided September 27, 1963. 


Reconsideration — Dismissal 


Petition for reconsideration of prior order dismissed on basis of order lan- 
guage and purpose of disputed section. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In these proceedings under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), an order was issued 
July 23, 1963, dismissing the petitions. On August 6, 1963, 
petitioner filed a petition for reconsideration of the order of 
July 23, 1963, and such order was stayed August 7, 1963, pending 
consideration of such petition. Respondent filed a reply thereto 
August 16, 1963. Subsequently, petitioner filed additional argu- 
ment and respondent filed a reply thereto. 


In its petition for reconsideration, petitioner again contends, 
in effect, that the direct delivery differential is not included in 
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computing the uniform price or a handler’s pool obligation under 
the order and is solely a payment direct to producers as defined 
in Order No. 27, as amended, and not applicable with respect to 
milk received from producers under Order No. 119. As was 
stated, in effect, in the order of July 23, 1963, the narrow issue 
of order construction presented herein is whether the direct 
delivery differential is a component under Order No. 27, as 
amended, of “the value computed in accordance with the classifi- 
cation and pricing set forth in this subpart.’ In other words, 
there must be ascertained the value of the milk as if it were 
priced and pooled under Order No. 27 and the question is whether 
the direct delivery differential shall be included as part of such 
value. That such is the case can be seen from section 927.40 of 
the amended order dealing with class prices thereunder which 
specifically provides that a regulated handler shall pay at least 
the minimum class prices subject to the differentials in section 
927.71(c), together with other enumerated differentials and ad- 
justments, to a cooperative association of producers which is 
also a handler for milk purchased or received from such coopera- 
tive. We are not hereby saying or concluding that the Connecticut 
cooperatives involved herein are cooperative associations of pro- 
ducers under Order No. 27, as amended, or handlers thereunder. 
They are not. Rather, section 927.40 indicates that direct delivery 
differentials are considered under the order regulating the handl- 
ing of milk in the New York-New Jersey milk marketing area as 
adjustments or differentials from minimum class prices estab- 
lished by such order and so an integral part of milk pricing 
thereunder. Such conclusion is also required by the distinction in 
language contained in section 927.83(b)(1) itself. This order 
provision does not call for the payment into the producer-settle- 
ment fund on the milk involved of any plus amount between the 
value at the class price under the Connecticut order and the value 
at the class price or prices under Order No. 27, as amended, as, 
in effect, contended by petitioner. Instead, it is the value com- 
puted in accordance with the classification and pricing set forth 
in Order No. 27, as amended, which is the minuend contained in 
the formula in section 927.83(b) (1). The direct delivery dif- 
ferential is the only differential under either order which operates 


2 The following discussion is limited to the order prior to its amendment effective December 
1, 1961, 
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outside the pooling provisions thereunder.? But, such fact does 
not make such differential any less a pricing provision under the 
order and section 927.83(b) (1) is not limited to value determined 
at class prices or in connection with the uniform price or a 
handler’s net pool obligation. An order provision relating to the 
minimum cost of milk, that is, a provision which requires the 
payment by a handler for milk of 10 cents per hundredweight, 
clearly involves the pricing of milk. 


Moreover, this construction of the disputed section results in 
the treatment of the milk in issue as if it had been received at 
petitioner’s pool plant from pool producers, which result is in 
keeping with the purpose of such section.’ No greater obligation 
is imposed upon petitioner by reason thereof than would flow 
from the handling of fully regulated milk. The fact that the dis- 
puted differential is paid into the producer-settlement fund and 
not to particular producers or dairy farmers does not detract 
from this conclusion. Petitioner places great emphasis upon this 
point and the further fact that direct delivery differentials con- 
tained in section 927.71(c) apply to milk delivered to pool plants 
under such order by producers as defined therein. However, 
petitioner mistakes or ignores the purpose and function of section 
927.83 by such arguments. The Connecticut dairy farmers need 
not be producers under Order No. 27, as amended, and the 
cooperative associations of producers involved need not be 
handlers under such order for the imposition of the 10-cent 
differential on the milk delivered by them, as contended by 
petitioner. Section 927.83(b) (1) adopts as the minuend of the 
formula for payment thereunder the value of the nonpool milk 
under Order No. 27. (See In re Ideal Farms, Ime. et al, 18 A.D. 1, 
8-10, 18-19 (1959), aff'd, 181 F.Supp. 62 (D. N.J. 1960), for 
discussion of value of direct delivery.) Once it is determined, as 
we have done here, that the disputed differential is included in 
the pricing mechanism of Order No. 27, section 927.83 controls 
as to the method of accounting or payment for such milk. Sec- 
tion 927.83 specifies where such payment is to be made, that is, 


32 Such differential has long been in the order in a slightly different form and the predeces- 
sors to section 927.83(b)(1) have been similarly worded, it seems to us, in order to include such 
differential in computing the value of milk under Order No. 27. (Cf. e.g., 7 CFR, Rev. 1952, 
927.60(f), 927.66(b) and 927.78(b)(1).) 

3 See, e.g, 18 F.R. 8444-54 and 22 F.R. 4194. The pertinent decision of the Secretary, how- 
ever, is inexact and inconclusive on the narrow issue of order construction presented herein. 
(See 24 F.R. 1049, 1057 and 1066.) 
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into the producer-settlement fund. Section 927.71(c) has no 
direct application to the milk in issue but only comes into play 
or consideration as part of the value of such milk computed in 
accordance with the classification and pricing under Order No. 
27, as amended.‘ 


By amendment effective December 1, 1961, the regulatory 
scheme contained in Order No. 27, as amended, was modified in 
recognition of and to provide for the increased pickup of milk at 
the farm by bulk tank trucks. Such amendment terminated the 
application of the direct delivery differential to milk delivered to a 
handler at the farm. However, such differential generally con- 
tinued with respect to milk delivered to a handler’s plant by a 
cooperative association. (See 25 F.R. 8610 and 26 F.R. 3484 and 
8847.) The record indicates that the direct delivery differential 
was assessed against petitioner on milk purchased and received 
during December 1961 by bulk tank pickup trucks from Modern 
Milk Marketing Association, a cooperative handler under Order 
No. 119 which does not operate a plant. The rationale and 
reasoning set forth above in connection with the determination of 
the value under Order No. 27 of nonpool Connecticut milk re- 
ceived by petitioner prior to December 1, 1961, apply equally to 
the milk received by it during December 1961 from the Modern 
Milk Marketing Association. (See sections 927.24(a) (2), 927.40, 
927.71(c) and 927.83 of the order effective December 1, 1961 
(26 F.R. 11283).) The 10-cent direct delivery differential was a 
part of the value of such nonpool milk under Order No. 27. 


The additional matters raised by petitioner in the petition for 
reconsideration demonstrate a lack of understanding of state- 
ments made in the order of July 23, 1963, in connection with the 
issue of the application of Lehtgh Valley Cooperative Farmers, 
Inc. v. United States, 370 U.S. 76 (1962) to this controversy and 
no more need be said with respect thereto. 


In view of the foregoing, the petition for reconsideration is 
dismissed, the stay order of August 7, 1963, is vacated and the 
order of July 23, 1963, dismissing the petitions in these pro- 
ceedings is hereby reinstated. 


* Clearly, the reply of the Assistant Director, Milk Marketing Orders Division, to the ab- 
stract inquiry of petitioner’s representative is of no assistance to petitioner by reason of the 
indirect application of section 927.71(c) to the milk in issue. In addition, such inquiry was not 
limited to and did not describe the movement of milk involved herein, that is, Order No. 119 
pooled milk moved direct from farms to petitioner’s plant. 
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(No. 8637) 


Im re CHARLES F. VAN WIE, d/b/a MEADOWBROOK FARMS DAIRY. 
AMA Docket No. M 2-2. Decided September 30, 1963. 


Dismissal — Proceeding Moot 


Mr. John B. Carroll, of Syracuse, New York, for petitioner. Mr. Joseph A. 
Walsh, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 4 seq.), respondent filed Sep- 
tember 20, 1963, an application to dismiss the petition herein as 
the billings complained of therein have been rescinded and can- 
celled by the market administrator for Order No. 2, as amended. 
Petitioner requests in lieu of dismissal that the petition be 
granted. However, the controversy in this proceeding is now moot 
and, accordingly, the petition is hereby dismissed. 


(No. 8638) 


ATWATER LIVESTOCK AUCTION COMPANY v. DAVID J. CORGIAT. 
P&S Docket No. 2953. Decided September 4, 1963. 


Reparation Awarded — Default Order 


Respondent’s failure to file an answer to the complaint constitutes an admis- 
sion of the facts alleged and complainant is awarded reparation. 


Complainant pro se. Mr. Garrett N. Wyss, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.)', hereinafter 
referred to as the act. The proceeding was instituted by a com- 
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plaint filed on April 12, 1963, in which complainant seeks an 
award of reparation in the amount of $8,820, alleged to be the 
purchase price of 40 springing heifers sold by complainant to 
respondent, 18 on or about January 30, 1968, and 22 on or about 
February 6, 1963. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respon- 
dent on May 25, 1963. A copy of the investigative report was 
served upon complainant on May 23, 1963. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service, and that sections 202.39 through 202.58 of the 
rules of practice were applicable to reparation proceedings (9 
CFR 202.39-202.58). Respondent was also informed that failure 
to file an answer constitutes an admission of the facts alleged 
in the complaint (9 CFR 202.41(c)). Notwithstanding such no- 
tice of the applicable provisions of the rules of practice, respon- 
dent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Atwater Livestock Auction Company, Atwater, 
California, is now and was at all times material herein, a market 
agency within the meaning of the act, registered with the Sec- 
retary of Agriculture to sell livestock on a commission basis at 
the Atwater Livestock Auction Company, Atwater, California, a 
posted stockyard subject to the provisions of the act, hereinafter 
referred to as the stockyard. 


2. Respondent, David J. Corgiat, is now and was at all times 
material herein, a dealer within the meaning of the act, regis- 
tered with the Secretary of Agriculture to buy and sell livestock 
in commerce for his own account. 


3. On or about January 30, 1963, and February 6, 1963, 
respondent purchased a total of 40 springing heifers from com- 
plainant at the stockyard. Following the purchases of these 
heifers, respondent presented complainant with two checks, one 
for $3,702.50, and the other for $5,117.50, to cover the purchase 
prices of said heifers, both checks being drawn upon the Bank of 
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America, Gustine Branch, Gustine, California. Both checks were 
returned by the bank upon which they were drawn because of 
insufficient funds. No further payment has been received by 
complainant. 

4. The complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondent’s failure to pay complainant the 
purchase price of the 40 heifers purchased for his account at 
the stockyard is an unjust and unreasonable practice in violation 
of the act. Northwest Cattle Company v. Iowa City Sales Co., 
14 A.D. 276 (1955); Winter Livestock Commission Company v. 
George W. Scott and Louise N. Scott, d/b/a Trinidad Livestock 
Commission Company, 20 A.D. 214 (1961). Complainant is 
therefore entitled to reparation in the amount of the purchase 


prices. 


ORDER 


Respondent shall pay the complainant within 30 days from the 
date hereof, the sum of $3,702.50, with interest thereon at the 
rate of 5% per annum from February 1, 1963, until paid, and the 
further sum of $5,117.50, with interest thereon at the rate of 5% 
per annum from March 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8639) 


PUBLIC LIVESTOCK MARKET CENTER OF BILLINGS v. MYRL 
HOWELL. P&S Docket No. 2951. Decided September 4, 1963. 


Reparation Awarded — Default Order 


Respondent’s failure to file an answer to the complaint constitutes an admis- 
sion of the facts alleged in the complaint. Reparation is awarded to com- 
plainant. 








996 











































PACKERS AND STOCKYARDS ACT, 1921 
Cite as 22 A.D. 995 


Complainant pro se. Mr. Garrett N. Wyss, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


] 
This is a reparation proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), herein- 
after referred to as the act. The proceeding was instituted by a , 
complaint filed on January 8, 1963, in which complainant seeks 
an award of reparation in the amount of $10,243, $10,237.50 of 
which is alleged to be the purchase price of 55 head of cattle 
sold by complainant to respondent on or about December 17, . : 
1962, and $5.50 of which is alleged to be for payment of brand 
inspection fees which complainant advanced to respondent in 
connection with the purchase and sale of the 55 head of cattle. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respon- 
dent on April 12, 1963. A copy of the investigative report was 
served upon complainant the same day. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that sections 202.39 through 202.58 
of the rules of practice were applicable to reparation proceedings 
(9 CFR 202.39-202.58). Respondent was also informed that 
failure to file an answer constitutes an admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Public Livestock Market Center of Billings, 
Post Office Box 1781, Billings, Montana, is now and was at all 
times material herein, registered with the Secretary of Agri- 
culture as a market agency buying and selling livestock in 
commerce on a commission basis at the Billings Public Stock- 
yards, Billings, Montana, a posted stockyard subject to the pro- 
visions of the act, hereinafter called the stockyard. 


2. Respondent, Mryl Howell, Ekalaka, Montana, was at all 
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times material herein a dealer within the meaning of the act, 
buying and selling livestock in commerce for his own account. 


3. On or about December 17, 1962, respondent purchased 55 
head of cattle from complainant at the stockyard. Following the 
purchase of these cattle, respondent presented complainant with 
a check for $10,248, to cover the purchase price of the 55 head 
of cattle, $10,237.50, and an advance made by complainant to 
respondent in the amount of $5.50 to cover brand inspection 
fees in connection with the purchase and sale of the 55 head of 
cattle. The check, drawn on the First National Bank of Ekalaka, 
Montana, was returned by said bank because of insufficient funds. 
The purchase price and the advance to cover brand inspection 
fees are still outstanding. 


4, The complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


Failure of the respondent to file an answer to the complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the rules of prac- 
tice (9 CFR 202.41(c)). Respondent’s failure to pay complainant 
the purchase price of the 55 head of cattle purchased from com- 
plainant by respondent and the advance made him by complainant 
to cover the brand inspection fees is an unjust and unreasonable 
practice in violation of the act. Winter Livestock Commission 
Company v. George W. Scott and Louise N. Scott, d/b/a Trinidad 
Livestock Commission Company, 20 A.D. 214 (1961); Burt H. 
Rivard v. J. H. Aadland, 21 A.D. 33 (1962). Complainant is 
therefore entitled to reparation in the amount of the purchase 
price plus the amount of the fees advanced in connection with 
the transaction. 


ORDER 


Respondent shall pay the complainant within 30 days from the 
date hereof, the sum of $10,243, with interest thereon at the 
rate of 5% per annum from January 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 8640) 


In re C. E. BAKER. P&S Docket No. 2208. Decided September 9, 
1963. 


Suspension Terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. 181 et seq.), an order 
was issued September 26, 1956, in part suspending respondent as 
a registrant under the act until he demonstrates that he is no 
longer insolvent. Complainant has ascertained that respondent is 
presently solvent and has no objection to the termination of the 
suspension of respondent as a registrant under the act. 


Accordingly, the suspension of respondent as a registrant 
under the act contained in the order of September 26, 1956, is 
hereby terminated. 


(No. 8641) 


ELMER OVERLAND v. HELMER NIELSEN AND JIM NIELSEN, d/b/a 
HELMER & JIM NIELSEN DAIRY CATTLE MARKET, P&S Docket 
No. 2960. Decided September 9, 1963. 


Reparation Awarded — Default Order 


Respondents’ failure to file an answer to the complaint constitutes an ad- 


mission of the facts alleged in the complaint. Reparation is awarded 
to complainant. 


Complainant pro se. Mr. Garrett N. Wyss, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on October 30, 1962, to which an amendment was 
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filed on November 8, 1962, in which complainant seeks repara- 
tion in the amount of $427.50, alleged to be the purchase price 
of two cows sold by complainant to respondents on September 
10, 1962. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondents 
on May 6, 1963. A copy of the investigative report was served 
on complainant on May 9, 1963. 












At the time of service of the complaint, respondents were 
notified in writing that an answer thereto should be filed within 
20 days after such service, and that failure to file an answer 
would constitute a waiver of oral hearing and admission of the 
facts alleged in the complaint (9 CFR 202.41(c)). Notwithstand- 
ing such notice of the applicable provisions of ithe rules of 
practice, respondents have not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 












FINDINGS OF FACT 


1. Complainant, Elmer Overland, is an individual residing at 
Twin Lakes, Minnesota. 


2. Respondents, Helmer Nielsen and Jim Nielsen, were, at all 
times material herein, partners doing business as Helmer & Jim 
Nielsen Dairy Cattle Market, engaged in the business of a dealer 
and market agency, and were registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for their own 
account and to sell livestock on a commission basis at the Helmer 
& Jim Nielsen Dairy Cattle Market, Emmons, Minnesota, a posted 
stockyard subject to the provisions of the act, hereinafter re- 
ferred to as the stockyard. Respondents own and operate the 
stockyard. 


3. On September 10, 1962, respondents purchased two cows 
from complainant at the stockyard. Following the purchase of 
these cows, respondents presented complainant with a. check 
drawn on respondents’ account at the First National Bank of 
Emmons, Emmons, Minnesota, in the amount of $427.50. The 
check given complainant was returned by the bank unpaid, be- 
cause of insufficient funds. Complainant has received no further 
payment from respondents. 
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4. The complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


Failure of respondents to file an answer to the complaint 
constitutes a waiver of oral hearing and admission of the facts 
alleged in the complaint, as provided in the rules of practice. 
(9 CFR 202.41(c)). Respondents’ failure to pay complainant the 
purchase price of the two cows purchased in commerce for the 
account of respondents is an unjust and unreasonable practice in 
violation of the act. Hansen v. Kulow, 22 A.D. 84 (1963). Ac- 
cordingly, respondents should be ordered to pay complainant, 
jointly and severally, the amount of the purchase price of the 
two cows. Of course, payment to complainant of a total of 
$427.50, with interest, will discharge his claim. 


ORDER 


Respondents, Helmer Nielsen and Jim Nielsen, d/b/a Helmer 
& Jim Nielsen Dairy Cattle Market, shall jointly and severally 
pay the complainant, within 30 days from the date hereof, the 
sum of $427.50, with interest thereon at the rate of 5% per 
annum from October 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8642) 


In re STANLEY A. CAHOON. P&S Docket No. 2873. Decided 
September 16, 1963. 


Insolvency — Suspension of Registration — 
Consent Order 


Respondent is suspended as a registrant under the act for 30 days and there- 
after until he demonstrates that he is no longer insolvent. 


Mr, Garrett N. Wyss, for complainant. Mr. Oscar Budd Kleinfeld, of Stock- 
ton, California, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on March 6. 1963, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with 
violations of the act. 


Respondent filed an amended answer on September 3, 1963, 
in which he admits the jurisdictional allegations of the com- 
plaint, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the hearing examiner, and 
consents to the issuance of a specified order, with findings and 
conclusions, for the purpose of this proceeding only, based on all 
allegations contained in the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is 7412 Coral 
Lane, Stockton, California. Respondent is now, and was at all 
times material herein, registered with the Secretary of Agri- 
culture as a dealer within the meaning of the act, buying and 
selling livestock in commerce for his own account. 


2. The Oakdale Livestock Auction Yard, Oakdale, California, 
the Valley Livestock Marketing Association, Dixon, California, 
and the Stockton Livestock Market, Stockton, California, are now 
and were at all times material herein, posted stockyards subject 
to the provisions of the act. 


3. Respondent is insolvent in that he is unable to pay his 
current obligations as they become due in the usual course of 
business. 


4. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce and failed to 
pay when due the full purchase price of such livestock: 
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Date Head of 
1962 Livestock Purchased at Amount 
November 5 20 Stockton Livestock $3,389.38 
' Market, Stockton, 
California 
November 6 26 Oakdale Livestock 2,924.78 
Auction yard 
Oakdale, California 
November 6 5 Oakdale Livestock 708.02 
Auction yard 
Oakdale, California 
November 7 58 Valley Livestock 7,761.59 


Marketing Association 
Dixon, California 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that respondent is insolvent within the meaning of 
the act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 4, the 
respondent has wilfully violated section 312 of the act (7 U.S.C. 
213). 


The complainant has recommended that the order consented to 
by respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay, when 
due, the full purchase price of livestock purchased in commerce. 


Respondent’s registration under the act is suspended for 30 
days and thereafter until such time as he demonstrates that he is 
no longer insolvent. At the request of respondent, when he 
demonstrates that he is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating this suspension 
after the 30-day period. 


This order shall become effective on the sixth day after 
service thereof upon respondent and copies hereof shall be 


served upon the parties. 
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(No. 8643) 


In re THE LICENSEES OPERATING AS COMMISSION MERCHANTS IN 
THE DESIGNATED AREA OF NEW YORK CITY, NEW YorRK. P&S 
Docket No. 1146. Decided September 16, 1963. 


Continuation of Rates and Charges 


The current schedule of rates and charges is continued in effect up to and 
including September 23, 1965. 


Mr. Harold M. Carter, for Agricultural Marketing Service. Mr. Milton E. 
Sahn, of New York, New York, for respondent Rubins Poultry Corp. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyard 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on August 14, 1961 
(20 A.D. 858), continuing in effect to and including September 
23, 1963, an order issued on August 22, 1960 (19 A.D. 830), 
authorizing assessment of the current temporary schedule of 
rates and charges. 


On August 29, 1963, a petition was filed on behalf of respon- 
dent Rubins Poultry Corp., the only licensee presently operating 
as a commission merchant in the designated area of New York 
City, New York, requesting that the current temporary schedule 
of rates and charges be extended to and including September 
23, 1965. 


Prior to the issuance of the order of August 22, 1960, authoriz- 
ing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. Inasmuch as the present 
petition does not involve an increase of rates and charges law- 
fully prescribed by the Secretary or any rates and charges for 
services not heretofore covered by order, it is found that further 
notice and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 
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Since the parties are agreed, the petition is granted and the 
order of August 22, 1960, is continued in effect during the life of 


this order. 


The respondent, which must prepare for and be ready to 
comply with this order on its effective date, desires to have it 
become effective on Septembar 24, 1963. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay in 
making this order effective may adversely affect the marketing of 
livestock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 

This order shall become effective on September 24, 1963, and 


remain in effect to and including September 23, 1965, unless modi- 
fied or extended by further order before the latter date. 


Copies hereof shall be served upon. the parties. 


(No. 8644) 


In re BRIDWELL PACKING COMPANY. P&S Docket No. 2996. 
Decided September 19, 1963. 


Packer — Cease and Desist — Consent Order 


Respondent is ordered to cease and desist from issuing worthless checks in 
payment for livestock and from failing to pay for purchases of livestock. 


Mr. George A. Robertson, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a complaint filed by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture, charging 
respondent with violating section 202(a) of the act (7 U.S.C. 
192(a)). Respondent filed an answer in which it admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
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report of the hearing examiner, and consents to the issuance of a 
specified order with findings and conclusions for the purposes of 
this proceeding only based on all allegations contained in the 
complaint. Complainant has recommended that the order con- 
sented to by the respondent be entered. 







FINDINGS OF FACT 


1. Respondent is a Tennessee corporation, with a place of 
business at Kingsport, Tennessee, and its principal officers are 
R. R. Bridwell, President, and C. D. Bridwell, Vice President. 
Respondent is now, and was at all times material herein, a 
packer within the meaning of the act and subject to the pro- 
visions of the act, in that respondent at all times material herein 
engaged in tthe business of buying livestock in commerce for 
purposes of slaughter. 


2. Farmers Live Stock Market, Bristol, Virginia, Farmers 
Livestock Market, Inc., Greeneville, Tennessee, and Kingsport 
Live Stock Auction Corp., Kingsport, Tennessee, are now, and 
were at all times material herein, posted stockyards subject to the 
provisions of the act. 
















3. Respondent, on or about the dates and in the transactions 
set forth in paragraph III of the complaint, purchased livestock 
for slaughter at the Farmers Livestock Market, Inc., Greeneville, 
Tennessee, and the Farmers Live Stock Market, Bristol, Virginia, 
and issued checks in payment for such livestock which were 
returned by the bank upon which drawn because of insufficient 
funds. 









4. Respondent, on or about the dates and in the transactions 
set forth in paragraph IV of the complaint, purchased livestock 
for slaughter purposes at the Kingsport Live Stock Auction 
Corp., Kingsport, Tennessee, and the Farmers Livestock Market, 
Inc., Greeneville, Tennessee, and failed to pay for such livestock 
within the period of time established by contract or by the cus- 
tom, rule, or regulation of the posted stockyard at which such 
purchases were made. 










CONCLUSIONS 


The facts set forth in the Findings of Fact constitute violations 
of section 202(a) of the act (7 U.S.C. 192(a)). Inasmuch as the 
respondent has consented to the issuance of the order set forth 
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below, and complainant has recommended that such order be 
issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from issuing checks in pay- 
ment for livestock purchased in commerce without having suffi- 
cient funds on deposit in the bank upon which such checks are 
drawn to pay such checks, 


Respondent shall cease and desist from failing to pay for 
livestock purchased in commerce during the period of time 
established by contract or by the custom, rule, or regulation of 
the posted stockyard at which such purchases are made. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 8645) 


In re HAROLD ASMUS. P&S Docket No. 2947. Decided September 
23, 1963. 


Insolvency — Suspension of Registration — 
Consent Order 


Respondent is suspended as a registrant under the act for 30 days and there- 
after until he demonstrates that he is no longer insolvent. 


Mr. Donald E. Graham, for complainant, Winner, Berge and Martin, of Den- 
ver, Colorado, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed on June 17, 1963, by the Director, Packers and Stockyards 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. The respondent is registered with the Secre- 
tary of Agriculture as a dealer to buy and sell cattle in commerce 
for his own account. The complaint charges that respondent’s finan- 
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cial condition does not meet the requirements of the act (7 U.S.C. 
204) ; and that respondent violated certain provisions of the act 
and the regulations issued thereunder. 


On July 29 and August 26, 1963, respondent filed amended an- 
swers, in which he admits the jurisdictional allegations of the 
complaint, neither admits nor denies the remaining allegations set 
forth in the complaint, waives oral hearing, and consents to the 
issuance of a specified order containing findings of fact and conclu- 
sions based upon the allegations set forth in the complaint. Com- 
plainant has recommended that the order consented to by respond- 
ent be issued. 


FINDINGS OF FACT 


1. Respondent, Harold Asmus, whose address is Route 1, Eaton, 
Colorado, is now, and was at all times material herein, a dealer, 
within the meaning of the act, registered with the Secretary of 
Agriculture to buy and sell cattle in commerce for his own account. 


2. Respondent’s current liabilities presently exceed his current 
assents and at all times since on or about May 20, 1963, respond- 
ent’s current liabilities have exceeded his current assets. As of 
June 8, 1963, respondent’s current liabilities exceeded his current 
assets by approximately $900,000. 


8. Respondent, during the period May 20, 1963, to the date of 
issuance of the complaint, engaged in the business of buying and 
selling livestock in commerce as a dealer under the act, notwith- 
standing the fact that during such period respondent’s current 
liabilities exceeded his current assets. 


4. Respondent, on or about the dates and in the transactions set 
forth below, and at divers other times during the period April 1, 
1963, through June 1, 1963, purchased livestock in commerce for 
his own account and has failed to pay the purchase price of such 
livestock : 

Date No.of 

1963 Head Purchased From Amount 
May 18 40 Morrison Livestock Commission Co., Inc.) $32,207.12 
May 25 123 Morrison Livestock Commission Co., Inc.) 

May 20 76 W.E. & W. C. Strey 17,208.94 
May 21 30 Dave Quindt & Co. 13,938.70 
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5. Respondent, on May 20, 1968, exchanged or “swapped” 
checks with a partnership composed of Robert J. Lavoie, Ralph N. 
Anderson, and Robert J. Mann, d/b/a Mann, Boyd and Mann, a 
market agency registered under the act to buy and sell livestock. 
Respondent exchanged or ““swapped” his check drawn upon the 
First National Bank, Greeley, Colorado, in the sum of $119,850 
for a check on the Denver United States National Bank, Denver, 
Colorado, drawn by the above-mentioned partnership in the sum 
of $118,050. Respondent’s check was returned unpaid by the 
bank upon which it was drawn because of insufficient funds. Re- 
spondent nevertheless did obtain payment on the check which he 
had received in this exchange or “swap.” 


6 Respondent, during the period April 1, 1963, through June 7, 
1963, in connection with his dealer operations under the act, failed 
to keep accounts, records and memoranda which fully and correctly 
disclosed all transactions involved in his business. Respondent 
failed to keep: (a) a daily record of livestock purchases and sales, 
(b) a general ledger of accounts showing assets, liabilities, income, 
expenses, and net worth, (c) a cash book showing all cash received 
and disbursed and (d) monthly bank reconciliations. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 through 6 
hereof, it is concluded that respondent is insolvent within the 
meaning of the act (7 U.S.C. 204), and respondent has wilfully vio- 
lated sections 312(a), and 401 of the act (7 U.S.C. 213(a), 221), 
and section 201.46 of the regulations (9 CFR 201.46), issued there- 
under. Respondent has consented to the issuance of the order set 
forth below and complainant has recommended that such order be 
issued. The order will be issued. 


ORDER 


Respondent will cease and desist from: (1) engaging in business 
as a dealer under the act while his current liabilities exceed his 
current assets; (2) failing to pay the full purchase price of live- 
stock purchased in commerce; (3) exchanging or swapping checks 
with other persons subject to the act. 


Respondent shall keep such accounts, records and memoranda as 
will fully and correctly disclose all transactions involved in his 
business under the act, including, among other things: (a) daily 
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record of livestock purchases and sales, (b) a general ledger of 
accounts showing assets, liabilities, income, expenses, and net 
worth, (c) a cash book showing all cash received and disbursed, 
and (d) monthly bank reconciliations. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until such time as respondent shall 
demonstrate that he is no longer insolvent. Att the request of re- 
spondent, when he makes such a showing, a supplemental order 
shall be issued in this proceeding terminating this suspension after 
the 30-day period. 


This order shall become effective six days after service and 
copies hereof shall be served upon the parties. 


(No. 8646) 


In re PHIL A. SCHWARTZ, d/b/a BELLEVILLE SALES BARN. P&S 
Docket No. 2915. Decided September 25, 1963. 


Insolvency — Suspension of Registration — 
Consent Order 


Respondent is suspended as a registrant under the act for 30 days and there- 
after until such time as he demonstrates that he is no longer insolvent. 


Mr. Donald E. Graham, for complainant, Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed by the Director, Packers and Stockyards Division, Agri- 
cultural Marketing Service. The respondent is registered with the 
Secretary of Agriculture as a market agency under the act. The 
complaint charges that respondent’s financial condition does not 
meet the requirements of the act (7 U.S.C. 204) ; and that respond- 
ent violated certain provisions of the act and the regulations issued 
thereunder. 


The respondent filed an amended answer in which respondent ad- 
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mitted all the allegations of the complaint; waived oral hearing 
and the report of the hearing examiner; and agreed to findings of 
fact and conclusions in conformity with the complaint. Respondent 
consented to the issuance of the order set forth below. Complainant 
has recommended that such order be entered. 


FINDINGS OF FACT 


1. The respondent, Phil A. Schwartz, is an individual doing 
business as Belleville Sales Barn, whose address is Belleville, Kan- 
sas. Respondent is registered with the Secretary of Agriculture as 
a market agency under the act, and at all times mentioned herein 
was so registered. 


2. The respondent operates, and at all times material herein 
operated, the Belleville Sales Barn, Belleville, Kansas, hereinafter 
called the stockyard, which was at all times mentioned herein, and 
now. is, a posted stockyard subject to the provisions of the act. 


8. The respondent’s current liabilities presently exceed his cur- 
rent assets and at all times since on or about January 21, 1963, re- 
spondent’s current liabilities have exceeded his current assets. As 
of January 21, 1963, respondent’s current liabilities exceeded his 
current assets by approximately $33,000. 


4, The respondent, during the period January 21, 1963, to the 
date of the issuance of the complaint, engaged in business as a mar- 
ket agency at the stockyard, notwithstanding the fact that during 
such period, respondent’s current liabilities exceeded his current 
assets. 


5. The respondent used funds received as proceeds from the 
sale of livestock consigned to him for sale on a commission basis 
‘at the stockyard for purposes of his own and purposes other than 
the payment of lawful marketing charges and the remittance of net 
proceeds to shippers, thereby endangering the faithful and prompt 
accounting therefor and payment of the portions thereof due the 
owners or consignors. On January 21, 1963, respondent had a 
shortage in shippers’ proceeds in the approximate amount of 
$15,900. 


6. The respondent, at the stockyard, in the transactions re- 
ferred to below and in divers similar transactions during 1962 and 
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January 1968, purchased livestock from consignments for resale 
for his own speculative account. 


Date 
1962 No. Head Amount 
October 1 50 $3,978.08 
“ 15 54 8,415.46 
is 29 47 7,106.84 
November 26 56 6,185.61 
1963 
January 21 48 6,750.87 


7. The respondent, during the period April 1962 through Janu- 
ary 1963, in connection with his market agency operations under 
the act, failed to keep accounts, records and memoranda which 
fully and correctly disclosed all transactions involved in his busi- 
ness. Respondent, during such period, failed to keep: (a) a general 
ledger containing accounts showing assets, liabilities, income, ex- 
penses and net worth or capital; (b) a cash book showing all cash 
received and disbursed; (c) an accurate record of the number and 
weight of livestock bought, sold or otherwise disposed of each busi- 
ness day, and the prices paid or received therefor; (d) inventories 
of all livestock on hand; (e) periodic reconciliations of his bank 
accounts; and (f) all scale tickets and bank deposit slips. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is con- 
cluded that the respondent is insolvent within the meaning of the 
act (7 U.S.C. 204), and has wilfully violated sections 304, 307, 312, 
and 401 of the act (7 U.S.C. 205, 208, 213, 221) and sections 201.40, 
201.41, 201.46, and 201.57 of the regulations (9 CFR 201.40, 201.41, 
201.46, 201.57). 


The complainant has recommended that the order consented to 
by the respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) engaging in busi- 
ness as a market agency or dealer under the act while insolvent, 
(2) making such use of funds received as proceeds from the sale of 
livestock handled on a commission basis as would in any manner 
endanger or impair the prompt and faithful accounting therefor 
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and payment of such funds to the persons entitled thereto, and (8) 
purchasing livestock out of consignments for resale for his own 
speculative account. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for 
Shippers’ Proceeds,” or by a similar designation, and shall main- 
tain such account in conformity with the provisions of section 
201.42 of the regulations under the act (9 CFR 201.42). 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in his 
business as a market agency under the act, including: (a) a general 
ledger containing accounts showing assets, liabilities, income, ex- 
penses, and net worth or capital; (b) a cash book showing in detail 
all cash received and disbursed; (c) monthly reconciliations of his 
bank accounts; (d) an accurate record of the number and weight of 
livestock bought, sold, or otherwise disposed of each business day, 
and the prices paid or received therefor; (e) periodic inventories 
of all livestock on hand; (f) all purchase invoices, sales invoices, 
scale tickets and bank deposit slips. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until such time as respondent 
shall demonstrate that he is no longer insolvent. At the request of 
respondent, when he makes such a showing, a supplemental order 
will be issued in this proceeding terminating this suspension after 
the 30-day period. 


This order shall become effective six days after service hereof 
upon the respondent and copies shall be served upon the parties. 


(No. 8647) 
In re MARKET ACENCIES AT OMAHA UNION STOCK YARDS, 
OMAHA, NEBRASKA. P&S Docket No. 143. Decided September 
25, 1963. 


Continuation of Rates and Charges 


The current schedule of rates and charges is continued in effect up to and 
including December 31, 1963. 
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Mr. Harold M. Carter, for Agricultural Marketing Service, Mr. Robert E. 
Cunningham, of Omaha, Nebraska, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seg.). The respondents 
are now operating under an order issued on August 31, 1961 
(20 A.D. 874), continuing in effect to and including September 
30, 1963, an order issued on September 25, 1959 (18 A.D. 
1027), authorizing assessment of the current temporary schedule 
of rates and charges. 


On September 19, 1963, a petition was filed on behalf of the 
respondents requesting that the current temporary schedule of 
rates and charges be extended to and including December 31, 
1963, unless changed by further order before that date. 


Prior to the issuance of the order of September 25, 1959, 
authorizing increases in the rates and charges, notice of the peti- 
tion therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the hearing clerk of a desire to be heard. Inasmuch as the present 
petition does not involve an increase of rates and charges 
lawfully prescribed by the Secretary or any rates and charges 
for services not heretofore covered by order, it is found that 
further notice and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the petition is granted “it the 
order of September 25, 1959, is continued in effect during the 
life of this order. 


The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become 
effective on October 1, 1963. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 
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This order shall become effective on October 1, 1968, and re- 
main in effect to and including December 31, 1963, unless modi- 
fied or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 8648) 


In re THOMAS SHIELDS, d/b/a LIVESTOCK TRUCKING COMPANY. 
P&S Docket No. 2825. Decided September 25, 1963. 


Prior Order Amended 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 ef seq.), an 
order was issued February 15, 1963, which, among other things, 
suspended respondent as a registrant under the act for a period 
of 30 days and thereafter until such time as respondent demon- 
strates that he is no longer in an insolvent financial condition. 
Respondent has requested that the order of suspension be modi- 
fied so as to allow him to be employed by a registered market 
agency and dealer in order to earn a livelihood. Complainant has 
recommended that the order of suspension be so modified. 


Accordingly, that part of the order of February 15, 1963, 
suspending respondent as a registrant under the act is hereby 
suspended but this respondent shall not operate in any capacity 
for which registration under the act is required and in which he 
would incur personal financial obligations until he has demon- 
strated solvency. Such order shall remain in full force and effect 
in all other respects. 


Copies hereof shall be served upon the parties. 


(No. 8649) 


In re CLAYTON MILLER. P&S Docket No. 2862. Decided September 
30, 1963. 
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Suspension Terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued July 12, 1963, suspending respon- 
dent as a registrant under the act until respondent complied with 
the bonding requirements of the act and the regulations issued 
thereunder. Complainant has now recommended that a supple- 
mental order be issued terminating the suspension of respondent 
as a registrant under the act as respondent has furnished a bond 
which meets the requirements of the act and the regulations 
issued thereunder. 


Accordingly, the suspension of respondent as a registrant 
under the act in the order of July 12, 1963, is hereby terminated. 
Such order shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served upon the parties. 


DISMISSAL—WITHDRAWAL OF APPLICATION FOR REGISTRATION 
(No. 8650) 


P&S Docket No. 2904. Dismissed September 16, 1963, by Thomas 
J. Flavin, Judicial Officer. 


DISMISSAL—WITHDRAWAL OF COMPLAINT 
(No. 8651) 


P&S Docket No. 2716. Dismissed September 9, 1963 by Thomas 
J. Flavin, Judicial Officer. 


(No. 8652) 


P&S Docket No. 2963. Dismissed September 138, 1963, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 8653) 


M. L. CATANIA & COMPANY v. BOLER FRUIT & VEGETABLE 
CoMPANY. PACA Docket No. 8830. Decided September 3, 1963. 


Brokerage — Promissory Note 


It is concluded that complainant accepted respondent’s note simply as evidence 
of respondent’s indebtedness to complainant. Reparation is awarded to 
complainant in the amount of the unpaid brokerage owing by respondent. 


Complainant pro se. Barnes and Elick, of McAllen, Texas, for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 449a et seq.). 
In a formal complaint filed on August 16, 1962, complainant seeks 
to recover from respondent reparation in the amount of $386, al- 
leged to be unpaid brokerage due complainant for certain perish- 
able agricultural commodities sold by complainant for respondent’s 
account from March 18 to May 22, 1961. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on August 28, 
1962. A copy of the report of investigation was served upon com- 
plainant on August 29, 1962. Respondent filed an answer on Sep- 
tember 11, 1962, admitting the first seven paragraphs of the com- 
plaint, and alleging that respondent made a new and separate con- 
tract and settled its account with complainant by giving complain- 
ant a note. 


On October 26, 1962, respondent filed an amended answer to the 
complaint, admitting the first six paragraphs of the complaint. Re- 
spondent denied paragraph 9 which alleged a violation by respon- 
dent of section 2 of the act, and for further defense, respondent 
stated that the original amount due complainant from respondent 
was $563.20 and that thereafter said account was satisfied, settled 
and discharged by an accord and satisfaction. 


Since the amount involved in this proceeding is less than $500, 
the issues are determined in accordance with the shortened method 
of procedure provided for in section 47.20 of the rules of practice 
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(7 CFR 47.20). Pursuant to such procedure, complainant filed an 
opening statement and an amended opening statement, respondent 
filed an answering statement, and complainant filed a statement in 


reply. 


FINDINGS OF FACT 


1. Complainant is an individual, M. L. Catania, doing business 
as M. L. Catania & Company, whose address is 244 Ontario Food 
Terminal, The Queensway, Toronto 18, Ontario, Canada. 


2. Respondent, Boler Fruit & Vegetable Company, is a corpora- 
tion whose address is Drawer # 1, Pharr, Texas. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 


8. On or about March 18, 1961, to May 22, 1961, inclusive, in 
the course of foreign commerce, complainant, acting as respond- 
ent’s authorized broker, sold for respondent’s account to various 
consignees at Toronto, Canada, nine carloads of mixed vegetables, 
on an f.o.b. shipping point basis. 


4. From March 18 to May 22, 1961, inclusive, respondent 
shipped from the State of Texas, in foreign commerce, to con- 
signees in Toronto, in the Province of Ontario, Canada, nine car- 
loads of mixed vegetables pursuant to the contracts of sale referred 
to in Finding of Fact No. 3, in cars all bearing initials ART and 
numbered as follows: 28554, 28417, 28635, 28017, 28826, 28038, 
470138, 47811, and 53788. 


5. Upon arrival of said cars at destination points, the consignees 
accepted all shipments in compliance with the contracts of sale and 
paid respondent the invoice prices. 

6. From the total brokerage of $564.40, complainant deducted 
$1.20 as “an overpayment,” leaving a balance of $563.20. Respond- 
ent paid complainant $177.20, leaving a balance due and owing to 
complainant of $386. 


7. An informal complaint was filed on August 28, 1961, which 
was within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


Respondent has not denied its original liability to complainant 
for the brokerage claimed, but rather acknowledges in its amended 
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answer that the original amount which respondent owed com- 
plainant was $563.20. As an affirmative defense, respondent pleads 
an accord and satisfaction. 


Respondent states that after the “account was incurred” and 
complainant had notified respondent that the matter would be re- 
ferred to the Secretary as a PACA case, complainant and respond- 
ent mutually agreed on how the account would be paid and settled; 
that pursuant to such agreement respondent sent complainant its 
check for $100 and a note to cover the balance of $463.20; and that 
the latter amount was to be paid in installments of $77.20 each, the 
first to be due and payable on or before December 1, 1961, and a 
similar payment on the first of each succeeding month thereafter. 
Respondent states further that, as a part of the agreement be- 
tween complainant and respondent for settlement of the account, 
complainant was to notify the Secretary and the Regulatory 
Branch that arrangements had been made to take care of the ac- 
count “outside of the supervision and jurisdicion of the Secre- 
tory...” 


It is respondent’s further contention that, in accepting respond- 
ent’s check for $100 and the note for the balance, complainant rati- 
fied and confirmed the agreement for payment of said account, 
which constituted an accord and satisfaction of the original ac- 
count. Respondent says there is now a new and separate contract 
in operation between complainant and respondent which is not due 
by its terms until all of said payments have become due, and that 
the Secretary has no authority or jurisdiction under the terms of 
the Perishable Agricultural Commodities Act to hear further any 
proceedings in this case, and that it is now a matter of civil juris- 
diction and the Secretary should dismiss the complaint. 


Complainant has emphatically denied that it entered into an 
agreement with respondent for settlement of the account as con- 
tended by respondent. Complainant states that he did agree to 
accept such payments as respondent could make, and that he wrote 
to the Regulatory Branch suggesting that the case be held in abey- 
ance for a period of time to see whether respondent would live 
up to its promises. Complainant says he did not accept the note 
in settlement of the debt, but merely as evidence of the debt, and 
that he retained it simply as evidence of the debt. Complainant 
states that he naturally accepted respondent’s check for $100 and 
a later one for $77.20, as he had agreed to accept payments in 
small amounts. 
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The note sent by respondent to complainant was dated October 
24, 1961, and was due and payable 6 months after date, which was 
April 24, 1962. At the time of the filing of the amended answer by 
respondent, the note was then 6 months past due. It was long ago 
held by the Department that failure to pay a promissory note at 
maturity operates to revive the original debt and that the unpaid 
note was acceptable as evidence of the original indebtedness. 
Silvio J. Cadenasso v. California-Mexico Distributing Company, 
et al., 2 A.D. 751; Cauthen Packing Co., Inc. v. Country Frut & 
Produce Exchange, 12 A.D. 915. The great weight of authority in 
the United States is to the effect that a note given by a debtor to 
his creditor does not extinguish the debt, in the absence of an 
express agreement to that effect. See Cadenasso v. California- 
Mexico Distributing Co., supra, and cases cited therein. In 
Clarence D, David, Inc. v. Ward Fruit & Produce Co., 6 A.D. 
1064, we held that the giving of a promissory note by the pur- 
chaser of potatoes to the seller in the amount of the purchase price 
was only evidence of the indebtedness and not payment of such 
indebtedness. 


In the face of complainant’s denial that he accepted the note 
given by respondent in satisfaction of the debt, and in the absence 
of convincing proof to the contrary from respondent, we conclude 
that no such agreement was entered into by the parties. The only 
logical conclusion to be reached under the circumstances is that 
complainant accepted respondent’s note simply as evidence of its 
indebtedness to complainant. 


Respondent’s failure to pay complainant the full amount of the 
brokerage due was and is in violation of section 2 of the act. Re- 
spondent has paid complainant $177.20 and there remains due and 
owing to complainant the sum of $386. Complainant should be 
awarded reparation in the latter amount, with interest, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $386, with interest thereon at the 
rate of 5 percent per annum from May 1, 1961, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 
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(No. 8654) 


GLENN LOVELL WATERMELONS v. MOYERS PRODUCE. PACA Docket 
No. 8924. Decided September 5, 1963. 


Acceptance — Liability 


Since respondent accepted the shipment and failed to establish a breach of the 
contract on the part of complainant, respondent is liable to complainant 
for the amount claimed. 


Complainant and respondent, pro se. Mr. James V. Wright, Presiding Of- 
ficer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on June 18, 1962. The 
formal complaint was filed on October 12, 1962. Complainant 
seeks reparation in the amount of $377.90 in connection with a 
load of watermelons sold to respondent on May 22, 1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on November 13, 1962. A 
copy of the formal complaint and a copy of the report of investi- 
gation were served upon respondent on November 15, 1962. 
Respondent filed an answer to the formal complaint on January 
2, 1963, in substance denying liability to complainant. 


Since the amount involved in this proceeding is less than $500, 
the issues were submitted under the shortened procedure provided 
in section 47.20 of the rules of practice (7 CFR 47.20). Pursuant 
to this procedure complainant filed an opening statement, res- 
pondent filed an answering statement, and complainant filed a 
statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Glenn Louis 
Lovell and Louis Udell Lovell, doing business as Glenn Lovell 
Watermelons, whose address is 5864 5th Avenue South, St. 
Petersburg, Florida. 


2. Respondent is an individual, Leroy J. Moyers, doing busi- 
ness as Moyers Produce whose address is R. D. #1, Dellroy, Ohio. 
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At the time of the transaction involved herein, respondent was 
licensed under the act. 


8. On May 22, 1962, in contemplation of shipment in inter- 
state commerce, complainant sold to respondent one truckload of 
Charleston Grey watermelons at an agreed price of $6 per 
hundredweight, delivered Akron, Ohio. 


4, Pursuant to and in accordance with the foregoing contract 
of sale, complainant, on May 23, 1962, loaded 1,650 Charleston 
Grey watermelons weighing a total of 36,880 pounds, onto a 
truck at Arcadia, Florida. The shipment was billed out to respon- 
dent at Akron, Ohio, on the evening of May 23. 


5. The truckload of watermelons arrived at contract destina- 
tion, Akron, Ohio, at approximately 1 p.m. on Saturday, May 26, 
1962. Respondent examined some of the melons contained in the 
load and then telephoned complainant, advising that the load 
had arrived in Akron with 20% or more loss in the melons due to 
disease spots. After some oral negotiations by telephone between 
the parties, respondent accepted and unloaded the melons at 
Akron on May 26, 1962. 


6. On Sunday, May 27, 1962, at 3:15 p.m., upon the application 
of complainant, a Federal inspection for condition only was made 
at Akron, Ohio, of the shipment involved herein. The results of 
that inspection, in relevant part, are as follows: 


“Products Inspected: Long Gray type WATERMELONS, no 
distinguishing marks. Receiver states 
approximately 1,000 remaining 
(Florida stock). 

“Condition: Generally firm and bright to fairly 
bright in appearance, 1% damage by 
bruising. 6% decay; Anthracnose 
generally in advanced stages. 

“Remarks: Receiver states stock unloaded from 
semi-trailer into storage trailer which 
bears no license plates.” 


7. The agreed contract price of the truckload of melons was 
$2,212.80, delivered Akron, Ohio, of which sum respondent has 
paid $1,680 to complainant. 

8. An informal complaint was filed on June 13, 1962, which 
was within 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


Respondent admits receiving and accepting the truckload of 
melons involved herein. Respondent alleges, however, that he 
accepted the shipment only after, and pursuant to, an amendment 
of the original contract of May 22, which amendment was arrived 
at by mutual consent of the parties on May 26, the date on which 
the shipment arrived at contract destination, Akron, Ohio, 
allegedly showing decay. Complainant agrees that the contract 
was amended on May 26, as contended by respondent, but dis- 
agrees as to the exact terms of the amendment. 


Complainant’s version of the amendment is set forth in relevant 
part in its statement in reply, as follows: 


“.. the agreement of the parties has been from the 
time of their phone conversations of May 26, 1962, that 
respondent would remove all melons which were so de- 
fective that they could not be sold and he would be 
credited for the contract value thereof, and that respon- 
dent would sell all other melons and pay complainant the 
contract price thereof .. .” 


Respondent, in his answering statement, expresses his under- 
standing of the change in the original contract terms in relevant 
part as follows: 


“..I1 accepted this load of off-grade melons only after 
Mr. Lovell told me to go ahead and do the best I could 
toward salvaging all I could from the bad melons .. .” 


In reviewing the record herein, it appears that complainant 
understood that the amendment provided for the reimbursing of 
respondent for any loss of the melons through shrinkage. ‘Res- 
pondent, on the other hand, appears to think that the amendment 
provided for some arrangement akin to a consignment, wherein 
respondent was to account to complainant on the basis of net 
proceeds derived from the resale of the melons. Since each of the 
parties has put forth an affirmative—but conflicting—version 
of the alleged amendment, the burden rests upon each to establish 
its respective version by a preponderance of the evidence. Israel 
Klein Co. v. S. Otis Sullivan & Co., 17 A.D. 500. 


1 For a discussion involving the term “‘shrinkage,” see S. D. Welf Co. v. R. Patt Brokerage 
Ce., 19 A.D. 1199. 
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The evidence adduced by the parties consists primarily of the 
statements of respondent and complainant partner Glenn Lovell, 
which tend to support the respective positions of the parties in 
regard to the alleged amendment. Respondent did attach the 
affidavit of Crockett Jackson, the driver of the truck which 
hauled the melons involved herein, to his answer, but the affidavit 
was never made a part of the evidence in this proceeding. Com- 
plainant included in its opening statement the affidavit of one 
Phil Turner, who stated that he grew the load of melons involved 
herein and sold them to complainant, but this witness did not 
profess to be a party to, or have any first-hand knowledge of, 
any agreements made between complainant and respondent, so 
that his affidavit is of little evidentiary value. On the whole, it is 
our opinion that neither party has been able to establish its 
respective version of the alleged amendment to the contract by a 
preponderance of the evidence, so that the respective rights and 
liabilities of the parties are left for determination under the 
terms of the contract as originally made on May 22, 1962, prior 
to ithe alleged amendment. 


Respondent accepted the melons shipped by complainant pur- 
suant to this contract and has failed to establish any breach of 
such contract by complainant. Accordingly, respondent owes 
complainant the delivered contract price therefor, $2,212.80, less 
$1,680 previously paid’ by respondent to complainant, leaving a 
balance due and owing of $532.80. Complainant, however, has 
voluntarily reduced its claim by $154.90, which is 7% of the 
total delivered price of $2,212.80, leaving reparation due and 
owing in the amount of $377.90. Complainant states that it 
makes this reduction for the reason that the Federal inspection 
of May 27 showed a total of 7% condition defects and that it is 
willing to assume that this inspection was representative of the 
condition of the entire load, in the absence of evidence to the 
contrary. 

Respondent’s failure to pay complainant the adjusted balance 
of the purchase price of the melons involved herein, $377.90, is 
in violation of section 2 of the act, for which reparation should 
be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $377.90, with interest thereon 
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at the rate of 5 percent per annum from July 1, 1962, until paid. 


This order shall be published and copies hereof served upon 
the parties. 


(No. 8655) 


JOHNIE STANLEY BANANA CO., INC. v. PHIL PACEY. PACA 
Docket No. 8842. Decided September 9, 1963. 


Defense — Failure to Prove 


Respondent submitted no evidence to prove the credit alleged to be due him 
from complainant in connection with this transaction. Reparation is 
awarded to complainant. 


Mr. Charles A. Clark, of Huntington, West Virginia, for complainant. Re- 
spondent pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on March 5, 1962. The 
formal complaint was filed on July 13, 1962. Complainant re- 
quests an award of reparation of $3,139, which is alleged to be 
the unpaid purchase price due complainant from respondent in 
connection with twelve truckloads of bananas sold to respondent 
during December 1961 and January 1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on August 9, 1962. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on August 10, 1962. Respondent 
filed an answer to the formal complaint on September 28, 1962, 
admitting the purchase of the twelve truckloads of bananas 
from complainant, but denying that he owes complainant $3,139, 
as alleged in the complaint. Respondent alleges payment of $400 
to complainant on account of these transactions, plus returns to 
complainant of frozen, damaged, and rotten bananas amounting 
to $683, for a total credit of $1,083, leaving an alleged balance of 
$2,056 admittedly due from respondent. 
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Although the amount involved herein exceeds $500, oral hear- 
ing was waived by the parties and the issues submitted under 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20). Pursuant to this procedure, complainant 
filed an opening statement. Respondent was given an opportunity 
ito file an answering statement but did not do so. 


FINDINGS OF FACT 


1. Complainant, Johnie Stanley Banana Co., Inc., is a corpora- 
tion whose address is City Market, Huntington, West Virginia. 


2. Respondent is an individual, Philip Peter Pacey, doing 
business as Phil Pacey, whose address is 1505 Olmstead Place, 
Dayton, Ohio. At the time of the transactions involved herein, 
respondent was not licensed under the act, but was subject to 
license. 

3. Between the dates of December 17, 1961, and January 9, 
1962, inclusive, complainant sold and delivered to respondent 
twelve truckloads of bananas in interstate commerce from com- 
plainant’s place of business in Huntington, West Virginia, to 
contract destination at Dayton, Ohio, for a total contract price 
of $3,139, delivered Dayton, Ohio. 

4. Respondent accepted each of the respective shipments upon 
its arrival at contract destination and has paid complainant $400 
in connection therewith. 


5. The formal complaint was filed on July 13, 1962, which was 
within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent admits ithe purchase, receipt and acceptance of the 
twelve loads of bananas involved herein. Respondent alleges in 
his answer, however, that he is entitled to a credit of $1,083 
against the total delivered contract price of $3,139, based on his 
payment of $400 on account to complainant on January 22, 1962, 
plus his return to complainant of an unspecified quantity of the 
bananas due to bad condition. 


Complainant admits receiving the $400 paid by respondent, but 
contends that it credited the payment to other debts owed it by 
respondent, which debts were made prior in time to the trans- 
actions involved herein. Complainant denies respondent’s further 
allegation, that respondent returned any of the bananas involved 
in this proceeding to complainant. 
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With respect to the $400 admittedly received by complainant 
we have held that when neither the debtor nor the creditor 
seasonably exercises his power to apply a payment to one of 
several debts, the law will apply the payment in a way most 
beneficial to ‘the creditor. Philadelphia Produce v. Tulin, 14 A.D. 
974; Lake Carlton Fruit Co. v. Citrus Caravan, 14 A.D. 624. In 
justifying the application of the payment to any obligation, how- 
ever, it is fundamental that the obligation must first be estab- 
lished. 


In the instant case complainant has said in its opening state- 
ment only that respondent was obligated to it as a result of 
transactions prior in time to those we are considering herein. 
Those alleged transactions, however, have not been identified by 
complainant, they are not at issue in this proceeding, and we have 
no evidence introduced in regard to them. Accordingly, the $400 
payment made by respondent to complainant on January 22, 1962, 
should be credited to respondent’s account in connection with 
the twelve transactions involved herein. 


Aside from the cash payment, respondent claims credit from 
complainant for certain quantities of bananas allegedly returned 
to complainant in the sum of $683. Since complainant denies that 
any of the fruit was returned by respondent, the burden rests 
upon respondent to prove, by a preponderance of the evidence, 
that such returns were actually made. Respondent has introduced 
no evidence whatsoever in tthis proceeding. Accordingly, he has 
failed to sustain his burden of proving that he is entitled to a 
credit of $683 for bananas returned to complainant. 


The contract price of the twelve loads of bananas was $3,139, 
of which sum respondent has paid $400 to complainant on ac- 
count, leaving a balance due of $2,739. Respondent’s failure to 
pay this balance to complainant is in violation of section 2 of 
the act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $2,739, with interest thereon 
at the rate of 5 percent per annum from February 1, 1962, until 
paid. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 8656) 


L. GILLARDE SONS COMPANY v. MUTUAL PRODUCE, INC. PACA 
Docket No. 8851. Decided September 10, 1963. 


Acceptance — Liability 


Complainant has established that good delivery was made under the con- 
tract when respondent received baskets of peas which were well filled or 
generally well filled. Reparation is awarded to complainant. 


Complainant and respondent, pro se. Mr. James A. O’Donnell, Presiding Of- 
ficer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). The formal complaint was filed July 13, 1962. Complainant 
seeks to recover from respondent the sum of $4,090, which is 
alleged to be the total purchase price of two carloads of peas 
sold to respondent on or about June 11, 1962. 


A copy of the Department’s report of investigation was served 
upon complainant on October 1, 1962. On the same day, a copy 
of the report of investigation and a copy of the complaint were 
served upon respondent. Respondent filed an answer to the com- 
plaint on October 4, 1962, alleging short weight in the two car- 
loads of peas in controversy, as well as in two additional carloads 
of peas purchased from complainant in June 1962. 


An oral hearing was held at Boston, Massachusetts, on March 
7, 1963, at which complainant was represented by its Assistant 
Treasurer, L. A. Stronberg. The deposition testimony of three 
complainant witnesses was received in evidence without objection, 
as were all exhibits attached to the formal complaint and the 
answer thereto. Respondent’s president, Lewis Gussman, repre- 
gented respondent at the hearing and testified on its behalf. At 
the hearing, Stronberg and Gussman were each served by the 
Presiding Officer with copies of the Department’s supplemental 
report of investigation dated March 5, 1963. Complainant filed a 
brief. 
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FINDINGS OF FACT 


1. Complainant, L. Gillarde Sons Company, is a corporation 
whose address is 2840 South Ashland Avenue, Room 210, Chi- 
cago, Illinois. 





2. Respondent, Mutual Produce, Inc., is a corporation whose | 
address is Room 274, Boston Market Terminal Building, C and 

Fargo Streets, Boston, Massachusetts. At the time of the trans- 
actions involved herein, respondent was licensed under the act. | 


complainant sold to respondent four carloads of U.S. No. 1 grade 
Elkhorn brand peas, in cars PFE 43535, PFE 43618, PFE 
40223 and PFE 10841. Each car contained 700 tubs and the 
agreed price was $2.75 per tub, f.o.b. California, plus topice and 
hydrocooling of $120 per car. The first two cars were sold on 
June 6 and 8, respectively, and the other two were sold on 
June 11. } 


4, The four cars were shipped from Terminus, California, on 
June 5, 8, 9 and 10, respectively. Following the sale to respondent, | 
complainant diverted cars PFE 43535 and PFE 43618 to respon- 
dent at Boston Massachusetts, and the other two cars to respon- 
dent at Chicago, Illinois. 


3. During June 1962, in the course of interstate commerce, | 


5. Following arrival of the cars at Chicago and Boston, respon- 
dent ordered Federal inspections. The condition of the pack and 
net weight of the peas were found to be as follows: 


PFE 43535—Inspected at Boston on June 14, 1962. 
“Well filled. Net weight of Peas ranges from 25 to 28 
Ibs., average 26 lbs per basket.” 


PFE 43618—Inspected at Boston on June 15, 1962. 
“Well filled. Net weight: Ranges from 23 to 2514 aver- 
age 24 lbs. per basket.” 


PFE 40223—Inspected at Chicago on June 15, 1962. 
“Generally well filled. Net weight ranges from 23 to 27 
pounds, average 25 pounds per basket.” 


PFE 10841—Inspected at Chicago on June 15, 1962. 
“Generally well filled. Net weight ranges from 24 to 27 
pounds, average 25 pounds per basket.” 


6. On June 14, 1962, respondent sent complainant the following 
telegram: 
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“BOB REGARDING PEAS PFE 43535 GOVERN- 
MENT CERTIFIED WEIGHT INSPECTION SHOWS 
AVERAGE 26 LBS WHEREAS IS ACKNOWLEDGED 
FACT PEAS PURCHASED TO BE 28 LBS FOB 
MATTER FACT RAILROAD FREIGHT IS BASED 
ON 28 POUNDS NET WEIGHT WE ALREADY IN 
TROUBLE WITH ONE THE CHAIN STORES HERE 
THAT BOUGHT THESE PEAS ACCOUNT SHORT 
WEIGHT PLEASE CONTACT YOUR SHIPPER AND 
ADVISE AT ONCE WE WAITING REPLY 
THANKS.” 


Complainant sent respondent the following telegram in reply on 
June 15, 1962: 


“RETEL PFE 43535 PEAS THIS FIRST COMPLAINT 
ANY KIND THIS SEASON HAVE HANDLED WITH 
SHIPPER REFUSES MAKE ANY ADJUSTMENT 
ACCOUNT OF ALLEGED LIGHT WEIGHT THESE 
PEAS SAME AS ALL OTHER PEAS SHIPPED THIS 
SEASON AND OUR WARRANTY ON SALE COVERS 
CONDITION AND QUALITY. UNDER CIRCUM- 
STANCES NOT MUCH CAN DO.” 


7. Further telegrams were exchanged between the parties 
concerning the weight of the peas in the four cars. Complainant 
refused to grant respondent an allowance on any of the four 
loads. 


8. On June 27 and 28, 1962, respectively, inspection was made 
of the peas remaining in cars PFE 40223 and PFE 10841 at 
Boston by the Railroad Perishable Inspection Agency. The com- 
modity and condition of the pack were described in pertinent 
part, as folows: 


PFE 40223 


“Peas. Medium to large size. Full packs. Fairly good 
quality. 2 to 3% poorly filled and developed, remainder 
well filled.” 


PFE 10841 


“Peas. Medium to large size. Full packs. Fairly good 
quality. Occasional flat and poorly filled, remainder well 
developed and filled.” 
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9. In June 1962, respondent was billed for freight charges on 
the four cars of peas, the rate of freight being assessed on a 
gross weight of 32 pounds per basket. Respondent paid these 
bills after making deductions on the basis of the average net 
weights per basket, as shown in finding 5, above. On February 
20, 1963, respondent paid the carrier the balance of the freight 
charges remaining due on all four cars. 


10. Respondent paid complainant the purchase prices of the 
first two cars totaling $4,090. On August 29, 1962, respondent 
released to complainant its check for $3,265 to be cashed without 
prejudice to the rights of either party. This figure represented 
the purchase price of $4,090, for cars PFE 40223 and PFE 
10841, less deductions for claimed short weight of $825 on all 
four cars. 


11. The formal complaint was filed July 13, 1962, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The dispute here concerns itself solely with respondent’s claim 
of short weights in the two carloads of peas which are the sub- 
ject of the complaint, as well as in two additional carloads of 
peas which respondent purchased, accepted and paid for during 
the month of June 1962. According to respondent’s president, 
Lewis Gussman, complainant was required to deliver tubs of 
peas, each of which weigh 28 pounds net or more, in accordance 
with accepted practice in the produce business. 


The parties agree that the four carloads of peas were sold by 
Robert A. Fitzgerald, complainant’s sales manager, to Gussman 
at a price per tub, with no reference whatever being made to 
weight or poundage of the peas. It is complainant’s position that 
good delivery was made under the contract when respondent re- 
ceived containers which were well filled or generally well filled, 
without regard to actual net weights. This position appears to be 
well supported by the evidence of record. 


A partner in the Elkhorn Fruit Company, Andrew Leonardini, 
testified by deposition that the peas in cars PFE 40223 and PFE 
10841 were harvested, packed and shipped by his company; that 
persons are employed to check continuously on the tubs of peas 
being packed to assure each tub being filled to the brim; that 
a similar check is made by the Weights and Measures Department 
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of the State of California; that the tubs used in packing the peas 
are approved standard containers (No. 8050) used by all Cali- 
fornia pea shippers; and that the tubs in these two cars were 
well filled to capacity. The witness also testified that all peas 
shipped in the standard containers are required by the railroad 
to show a gross billing weight of 32 pounds each, in conformance 
with Trans-Continental Freight Bureau Tariff #44, regardless 
of the actual weight and that the net weight of a tub of peas 
may be influenced by a number of factors, including variety 


and maturity. 


Robert E. Fitzgerald testified by deposition that a billing 
weight of 32 pounds is published in the railroad tariff and must 
be used regardless of the actual gross weight of the peas, that 
there is no relationship between the gross billing weight and the 
actual net weight of fresh peas; and that in selling respondent 
eight cars of peas during the 1962 shipping season, no mention 
was ever made of net weights. This witness too, testified that 
variety and maturity of the peas, as well as the size of the pod, 
were factors which affect the net weight of peas. 


A third deposition witness for complainant, Dan Whitehead, 
President of Santa Cruz Veneer Products Company, testified that 
his firm is the sole manufacturer and distributor of standard 
container No. 8050 to California growers and shippers of fresh 
peas and that this container, which has an average capacity of 
2,175 cubic inches, has been approved by the United States 
Department of Agriculture. Whitehead further testified that the 
number 8050 was assigned the container by the Trans-Continental 
Freight Bureau, and that this was tthe same container furnished 
the Elkhorn Fruit Company, as well as all other California pea 
shippers, during the 1962 shipping season. 


Respondent acknowledged that the net weight of peas could 
be affected to some extent by the variety of peas shipped. Similiar 
information was obtained by the Department from other Cali- 
fornia pea shippers who advised that they were not so much 
concerned with the weight of the peas as they were with shipping 
a full pack in each container. One of these shippers stated as 
follows: 


“The peas that are in question are no doubt from the Giant 
Stride family, since the weights varied from 23 to 28 pounds. 
This particular variety varies from 31% to 8 inches in length and 
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it is virtually impossible to have constant weight in every tub, 
but every container should be filled to its capacity of one bushel. 
The weight may vary a little, but not the contents.” 


Another of these shippers advised that while peas of a larger 
pod might be a better pea for appearance, it would be very 
difficult, even with a bulge pack, to get 28 pounds net to a con- 
tainer. Fitzgerald testified that the 88 carloads of peas handled 
by complainant during the 1962 season, including the four in- 
volved herein, were Giant Stride variety. 


On cross-examination, Gussman expressed the opinion that if 
he purchased a carload of peas and found the tubs to be well 
filled or generally well filled, this would constitute a proper 
delivery, provided “the merchandise were good.” In ‘the light 
of this opinion, it is significant that in the Federal inspections of 
the four cars of peas, the condition of the pack in two of the 
cars was described as being “well filled,”” and in the other two 
cars as “generally well filled.” In the RPIA inspections of PFE 
40223 and 10841, both cars were shown to contain “Full packs.” 


Both sides agree that the railroad carrier has a billing weight 
of 32 pounds gross for each pea container of the class herein 
involved, and a tare weight of approximately 4 pounds. From 
this, respondent concludes that the carrier has established a 
28-pound net weight for each container. We have examined the 
pertinent provisions of the special rules and regulations of Trans- 
Continental Freight Bureau Tariff 44-N, as they apply to weights 
on green peas and other fresh or green vegetables, and nowhere 
do we find any reference made to the net weight of a commodity. 
Rather, we find these provisions are directed solely to estimated 
shipping weights on which freight charges are to be computed. 
We also find that Item 3130-1 to Supplement 87 of Tariff 44-N 
establishes a freight rate of $2.61 per 100 pounds on shipments 
to Boston, Massachusetts, with a minimum carload weight of 
20,000 pounds, subject to Item 1575 and to Item 1650, notes 7 
and 18, which show an estimated billing weight of 32 pounds per 
tub for green peas packed in container No. 8050. 


We are satisfied from our review of the record that respondent 
has failed to sustain the burden of proving that it was entitled 
to receive peas having a net weight of 28 pounds or more to each 
container, and it is so concluded. Apart from Gussman’s testi- 
mony, respondent offered no evidence to support the claimed 
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custom or accepted practice in the produce business whereby a 
receiver has the right to expect a net weight of 28 pounds or 
more whenever a shipment of peas is billed out on the basis of 
382 pounds gross per container. On the other hand, by a pre- 
ponderance of more reliable evidence, complainant has established 
to our satisfaction that good delivery was made under the con- 
tract when respondent received baskets of peas which were well 
filled or generally well filled. See Pete Scuran v. J.B. Hayden et al, 
4 A.D. 683. 


We conclude that respondent’s failure to pay the balance due 
for the two carloads of peas, PFE 40223 and PFE 10841, is in 
violation of section 2 of the act. Reparation should be awarded 
complainant in the amount of $825, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $825, with interest thereon at 
the rate of 5 percent per annum from July 1, 1962, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 8657) 


MILLS BROKERAGE Co., INC. v. BOLER FRUIT & VEGETABLE COM- 
PANY. PACA Docket No. 8753. Decided September 10, 1963. 


Petition for Reconsideration — Dismissal 


The questions raised by the petition were sufficiently considered in the issu- 
ance of the order of June 11, 1963, and such order is supported by the 
evidence and the law applicable thereto. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued June 11, 1963, awarding reparation to complain- 
ant against respondent. On July 10, 1963, counsel for respondent 
requested an extension of time within which to file a petition to 
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rehear, reargue and reconsider the order. That same day, an order 
was issued extending the time for filing such petition and staying 
the order of June 11, 1963, pending the issuance of a further order 
in this proceeding. 


On August 12, 1963, respondent filed a petition for rehearing and 
reconsideration, contending that the order of June 11 is in error in 
several respects. Upon reconsideration, it is concluded that the 
questions raised by the petition were sufficiently considered in the 
issuance of the order of June 11 and that such order is supported 
by the evidence and the law applicable thereto. Accordingly, the 
petition for reconsideration is dismissed. Since no basis for rehear- 
ing is set forth in the petition, rehearing is denied. A copy of the 
petition was not served upon complainant. The order of June 11, 
1963, is reinstated, except that the time for payment of reparation 
shall be within 30 days from the date of the present order. 


This order shall be published and copies hereof shall be served 
upon the parties. 


(No. 8658) 


O. F. YOUNG v. INGE PRoDUCE. PACA Docket No. 8859. Decided 
September 12, 1963. 


Rejection Without Reasonable Cause — Damages 


Respondent’s failure to accept the shipment of potatoes was without reason- 
able cause in violation of the act, and complainant is awarded damages. 


Mr. Howard E. Manning, of Raleigh, North Carolina, for complainant. Re- 
spondent pro se. Miss Lenore H. Langford, Presiding Officer, 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Ina 
formal complaint filed on August 27, 1962, complainant seeks rep- 
aration against respondent in the amount of $987. 97, alleged to be 
the damage sustained as a result of respondent’s refusal to accept 
a shipment of potatoes sold and tendered to respondent in May 
1962. 
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A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on October 
5, 1962. A copy of the report of investigation was served upon 
complainant on the same date. Respondent filed an answer to the 
complaint on October 22, 1962, denying liability to complainant and 
alleging in effect that respondent’s refusal to accept the potatoes 
was not without reasonable cause. Respondent requested an oral 
hearing. 

An oral hearing was held at Raleigh, North Carolina, on Febru- 
ary 1, 1963. Complainant was present and testified at the hearing, 
and was also represented by counsel. In addition, two witnesses 
testified for complainant. Three witnesses testified on behalf of 
respondent. 


FINDINGS OF FACT 


1. Complainant is an individual, O. F. Young, whose address is 
P. O. Box 273, Hightstown, New Jersey. 


2. Respondent is a partnership composed of Harry Inge and 
Jack Ramson Inge, doing business as Inge Produce, whose address 


is P. O. Box 11144, Raleigh, North Carolina. At the time of the 
transaction involved herein, respondent was licensed under the act. 


3. On or about May 15, 1962, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a par- 
tial truckload, to consist of 400 to 450 crates, of U.S. No. 1 Size A, 
red potatoes, at $2.10 per crate, f.o.b. Florida shipping point. 


4. On or about May 15, 1962, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a truck- 
load, to consist of approximately 700 crates, of U.S. No. 1, Size A, 
red potatoes, at $2.10 per crate, f.o.b. Florida shipping point. 


5. The contracts were negotiated by Charles E. Newman, a 
broker at Raleigh, North Carolina, who issued a Broker’s Standard 
Memorandum of Sale to cover each load and forwarded copies to 
both parties. 


6. On May 16, 1962, respondent sent his truck to High Springs, 
Florida, and picked up 434 crates of potatoes for respondent, and 
finished making up the load with potatoes to be delivered to San- 
ford Produce Co. at Sanford, North Carolina. Respondent accepted 
the partial load of potatoes in this shipment, and paid complainant 
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the agreed purchase price in the total amount of $911.40. 


7. On May 18, 1962, respondent informed the broker, Charles 
E. Newman, and the broker notified complainant, that respondent 
was refusing to take delivery of the full truckload of potatoes due 
to the fact that they were packed in bean hampers, and that re- 
spondent would not send its truck to be loaded on May 18, as 
originally agreed by the parties. 


8. Complainant was unable to find another purchaser for the 
potatoes and consigned the shipment to Smiling Jim Potato Co. at 
Philadelphia, Pennsylvania, for resale. Complainant received net 
proceeds of $482.03 from the resale by Smiling Jim Potato Co., or 
$987.97 less than the original contract price. 


9. The formal complaint was filed on August 27, 1962, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The evidence in this case shows that the contracts provided for 
shipment of a truckload, and a partial load, of potatoes packed in 
bean crates. The broker testified that while he did not write the 
word “bean” on the two memoranda of sale, using merely the word 
“crates,” he understood that the container was a bean crate. Upon 
arrival of the partial truckload of potatoes at destination, respond- 
ent’s Harry Inge notified complainant through the broker that the 
potatoes were in hampers instead of crates, that he did not order 
hampers or want hampers, as his customers would not buy pota- 
toes in hampers, and that respondent would not pick up the truck- 
load of potatoes scheduled to be picked up on May 18, 1962, unless 
they were packed in crates. Inge further stated that if crates 
were not available, and if complainant would put the potatoes in 
bags, he would still send a truck to pick them up, since he felt he 
could dispose of potatoes in bags. Complainant refused to change 
the package and notified respondent that unless the potatoes were 
picked up in accordance with the contract, they would be sold to 
the best advantage and if any loss resulted, respondent would be 
billed for it. 


Complainant introduced in evidence a statement by County 
Agent William J. Cowen, connected with Cooperative Extension 
work in the State of Florida, to the effect that, “It has been a cus- 
tom for years for producers of red potatoes in this county to dig 
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and field pack these potatoes in what is commonly called bean 
hampers or bean crates. The term crate or hamper is used inter- 
changeably.” Complainant also offered statements by two 
shippers or growers at Alachua, Florida, that potatoes were cus- 
tomarily shipped from that area in bean hampers, also known as 
bean crates. Oral testimony of complainant’s witnesses at the 
hearing was to the effect that the words “bean hampers” and 
“bean crates” are used interchangeably on the Raleigh market, 
and are understood to be the same container. 












The broker, Charles E. Newman, and respondent’s Harry Inge 
insisted, however, that the bean hamper was not the “crate” which 
respondent wanted and understood was being shipped. Harry Inge 
exhibited at the hearing a rectangular wirebound crate which he 
indicated was the type of crate he had ordered, but several wit- 
nesses testitfied they had never seen potatoes shipped in wire- 
bound crates, with the exception of 100-pound crates sold to the 
Government for export purposes. 
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On the basis of the evidence before us, it is our conclusion that 
the broker informed respondent that the potatoes offered by com- 
plainant for sale were in bean crates, and that respondent knew, 
or should have known, the type of container referred to as a bean 
crate. Since it appears to have been common knowledge on the 
Raleigh market, and at the shipping point in Florida, that “bean 
crates” and “bean hampers” are synonymous terms, and since Inge 
apparently is an experienced produce dealer, it is difficult to under- 
stand that he would consider a bean crate and a bean hamper to 
be two different containers. From all the circumstances and the 
evidence of record, we find that respondent’s failure to accept the 
truckload of potatoes was without reasonable cause and in viola- 
tion of section 2 of the act. 
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Complainant’s evidence establishes that the potatoes were con- 
signed to Smiling Jim Potato Co. at Philadelphia, Pennsylvania, for 
resale and that the resale netted complainant $482.03. The resale 
appears to have been made promptly and properly. Deducting the 
net proceeds from the contract price of $1,470, shows complainant 
sustained a loss as a result of respondent’s refusal of the potatoes 
in the amount of $987.97. Complainant should be awarded repara- 
tion in the amount of $987.97, with interest, and the facts should 
be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $987.97, with interest thereon 
at the rate of 5 percent per annum from June 1, 1962, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies of this order shall be served upon the parties. 


(No. 8659) 


AMATORE DI GIOIA v. F. DINO & SONS, INC. PACA Docket No. 
8912. Decided September 17, 1963. 


Suitable Shipping Condition Warranty Not Applicable — 
Acceptance — Liability 


It is concluded that transportation service and conditions were not normal 
and that the warranty of suitable shipping condition is not applicable. 
Respondent is liable for the amount claimed. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Respondent pro se. Mr. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on July 20, 1962. The formal com- 
plaint was filed on September 19, 1962. Complainant requests an 
award of reparation in the sum of $760.04, which is alleged to be 
the unpaid balance of the purchase prices due complainant in con- 
nection with the sale to respondent, during June and July 1962, of 
five carloads of watermelons. 


A copy of the formal complaint was served upon respondent on 
November 23, 1962. A copy of the report of investigation prepared 
by the Department was served upon complainant and respondent, 
respectively, on December 19 and December 20, 1962. A copy of the 
supplemental report of investigation made by the Department was 
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served upon complainant on January 7, 1963, and upon respondent 
the following day, January 8, 1963. 


Respondent filed an answer to the formal complaint on December 
10, 1962, admitting the purchase of the five carloads of water- 
melons from complainant, as alleged in the formal complaint, but 
alleging that two of the five carloads failed to meet contract speci- 
fications, in breach of the contract and to respondent’s damage. 
While admitting that there is no dispute with respect to three of 
the carloads involved herein and that it owes complainant the full 
contract price on these three shipments, respondent in its answer 
stated that “The only reason payment was withheld on [these three 
carloads] was that we were waiting for [complainant] to make 
some settlement of the two cars in question.” 


Although the amount involved herein exceeds $500, the parties 
waived oral hearing. Accordingly, the evidence is submitted under 
the shortened procedure set forth in section 47.20 of the rules of 
practice (7 CFR 47.20). Pursuant to this procedure complainant 
filed an opening statement, respondent filed an answering state- 
ment, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Amatore Di Gioia, whose 
address is 1625 North Keystone Street, Chicago, Illinois. 


2. Respondent, F. Dino & Sons, Inc., is a corporation whose ad- 
dress is 52-54 Harris Avenue, Providence, Rhode Island. At the 
time of the transactions involved herein respondent was licensed 
under the act. 


3. During June and July 1962, complainant sold to respondent 
five carloads of Charleston Gray watermelons for shipment in inter- 
state commerce from Newberry, Florida, to contract destination at 
Providence, Rhode Island, as follows: 


Date of F.O.B. Price ShippingPoint 
Car No. Sale Newberry, Fla. Grade Specified 








FGE 51726 June 26, 1962 $448.80 none 
WFE 71296 June 29, 1962 300.00 none 
FGE 59804 July 2, 1962 300.00 none 
FGE 38424 July 2, 1962 227.25 U.S. No. 1 


FGE 39537 July 2, 1962 259.50 U.S. No. 1 
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Complainant confirmed the sale of the melons in tar FGE 51726 
to respondent by telegram on June 27, 1962, and those in car WFE 
71296 by telegram on June 30, 1962. The sale of the remaining 
three carloads was confirmed in complainant’s telegram to re- 
spondent on July 2, 1962. 


4, Joint Federal-State inspections were made at shipping point, 
Newberry, Florida, on July 8, 1962, covering the watermelons in 
cars FGE 39537 and FGE 38424 and each carload was certified as 
being U.S. No. 1 grade at that time. 


5. Cars FGE 51726, WFE 71296, and FGE 59804 were shipped 
by complainant to respondent on their respective dates of sale and 
were received and accepted by respondent without complaint. 


6. Cars FGE 38424 and FGE 39537 were shipped to respondent 
by complainant on July 3, 1962, and arrived at Providence, Rhode 
Island, on Saturday, July 7, 1962. Each of the cars had only 3 of its 
4 plugs out and 3 of its 4 vents open on arrival at Providence. Re- 
spondent obtained inspection on these two carloads of melons from 
the Railroad Perishable Inspection Agency on the date of arrival 
and found that in car FGE 39587, the load on the “A” end had 


shifted three inches at tthe floor layer to twelve inches at the top 
layer. It was also found in the course of this inspection that four 
stacks at the “A” end of the car had settled six to twelve inches 
below load level, and were jumbled. Stem End Rot was reportedly 
present to the extent of 11% in this load. The RPIA found a simi- 
lar situation with respect to the melons contained in car FGE 
38424: the load was away from the “A” end four inches at the 
floor layer, increasing to ten inches at the top layer. Four stacks 
at tthe “A” end of the car had settled four to ten inches below load 
level, with 14% Stem End Rot being reported in this load. 


7. Respondent, on July 7, 1962, also applied for Federal inspec- 
tions of these two shipments, which were made on July 9, 1962, 
with the following relevant results: 


A—“Car No. FGEX 39537 


“Condition of Load and Containers: ...5 stacks near- 
est bunker wall ‘A’ end of the ear disarranged and 
settled from 6 inches to 1 foot below load level. 


“Condition: mostly firm and dull appearance. 9% 
damaged by Rubbed Discolored Area. 5% Anthracn- 
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ose. 19% Decay. Decay is Stem End Rot, mostly in 
advanced, some in early stages. 


B—“Car No. FGEX 38424 


“Condition of Load and Containers: ... 5 stacks 
nearest bunker wall each end of car disarranged and 
settled below load level from 2 inches to 1 foot. 














“Condition: Mostly firm and dull appearance. 1% dam- 
aged by Rubbed Discolored Area. 3% damaged by 
Bruising. 10% Anthracnose. 21% Decay. Decay is 
Stem End Rot, mostly in early stages, some in ad- 
vanced stage.” 








8. The total of the agreed purchase prices of the five carloads 
of melons involved herein is $1,535.55, f.o.b. Newberry, Florida, of 
which respondent has paid $775.51 to complainant. 


9. The formal complaint was filed on September 19, 1962, which 
was within 9 months after the causes of action herein accrued. 










CONCLUSIONS 






The purchase, receipt and acceptance by respondent from com- 
plainant of the five carloads of watermelons involved in this pro- 
ceeding is not disputed by either of the parties. Accordingly, the 
respondent is liable to complainant for the agreed purchase prices 
of the five shipments, subject to its right to reduce such liability 
by proving damages resulting from any breach of the contract by 
complainant. O’Donnell Fruit Company v. Mercurio, 18 A.D. 1173. 









Respondent admits that the watermelons contained in three of 
the cars—FGE 51726, WFE 71296, and FGE 59804—met contract 
requirements and that complainant is entitled to the full f.0.b. con- 
tract prices for these three loads, totaling $1,048.80. Respondent 
denies, however, that it is liable for the full f.o.b. contract prices on 
the remaining two carload of melons, FGE 38424 and FGE 395387, 
contending that these two shipments were abnormally deteriorated 
upon arrival at contract destination, in breach of the warranty of 
suitable shipping condition. 













The regulations provide, in section 47.41 (i), that in an f.o.b. sale 
the produce is to be in “suitable shipping condition” at the time 
of loading, with the buyer assuming all risk of damage and delay in 
transit not caused by the seller irrespective of how the shipment is 
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billed (7 CFR 46.41(i)). “Suitable shipping condition,” in relation 
to direct shipments, is defined in section 46.41(j), as meaning that 
the commodity, at time of billing, is in a condition which, if the 
shipment is handled under normal transportation service and con- 
ditions, will assure delivery without abnormal deterioration at the 
contract destination agreed upon between the parties. (7 CFR 
46.41(j)). 


The United States Standards for Watermelons, section 51.1970, 
provide, with respect to the U.S. No. 1 grade, that watermelons 
of this grade shall be, among other things: 


“... free from anthracnose, decay, sunscald and free from 
damage caused by other disease, . . . or mechanical or 
other means.” (7 CFR 51.1970). 


In order to allow for variations incident to proper grading and 
handling, section 51.1970(a) provides that not more than a total 
of 10%, by count, of any watermelons in any lot may fail to meet 
the requirements of this grade, and that not more than one-half 
this amount, or 5 percent, may be seriously damaged by any means 
including not more than 1 percent for decay. 


The RPIA inspection on July 7 noted 14% Stem End Rot in car 
FGE 38424 and 11% Stem End Rot in car FGE 39537. The Federal 
inspections made at Providence on July QYlisted 10% Anthracnose 
and 21% Decay, Stem End Rot, in the melons in car FGE 38424, 
and 5% Anthracnose and 19% Decay, Stem End Rot, in the melons 
in car FGE 39537. The results of these two separate inspections, 
made two days apart, are consistent with each other and have not 
been questioned by either of the parties. It is on the strength of 
these inspection results, and—by implication—the requirements 
set forth in the United States Standards for Watermelons, as 
quoted, that respondent bases its claim of a breach of the war- 
ranty of suitable shipping condition by complainant. 


Complainant, however, questions the applicability of the war- 
ranty in this case, on the ground that the transportation service 
and conditions afforded the shipments in transit were abnormal. 
Specifically, complainant contends that standard ventilation was 
ordered for each of these cars at shipping point; that the 
applicable railway tariff for watermelons at this time of year 
(July) requires that all four of the hatches and all four of the plugs 
on each of the cars be open while the car is in transit; that upon 
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arrival at destination the carrier records showed (Report of In- 
vestigation, Exhibits Nos. 7 and 8) that only three of the vents 
were open and three of the plugs were out on each car; that this 
was conclusive of the fact that ventilation instructions had not 
been fully and completely followed by the carrier, as required under 
normal transportation service and conditions; and that such failure 
to provide proper ventilation caused a rise in the commodity temp- 
erature, which was a material cause of, and contributing factor in, 
the deteriorated condition of the melons as found at destination 
by the RPIA and the Federal inspectors. Complainant further con- 
tends that the deterioration in the melons, causing them to become 
ripe, soft and decayed, permitted considerable shifting and move- 
ment of the loads in the respective cars while in transit, causing 
the melons to fall below the load level and inducing considerable 
bruising and damage, followed in a short period by decay. 


We agree with complainant’s contention that under the standard 
ventilation ordered for these two cars, all the vents should have 
have been open and all the plugs should have been out. The evi- 
dence shows, however, that one vent and one plug on each of the 
cars were closed on arrival at destination. This proves that, for at 
least some portion of the journey, standard ventilating instruc- 
tions, consistent with normal transportation service and conditions, 
were not fully observed as to each of the respective cars. While we 
cannot say to what extent this deviation contributed to the de- 
terioration of the melons in cars FGE 38424 and FGE 39537, we 
are also not prepared to say that it had no effect at all. We, there- 
fore, conclude that the warranty of suitable shipping condition is 
inapplicable in this case. Anonymous, 12 A.D. 694. 


The total of the agreed f.0.b. purchase prices of the five carloads 
of melons involved herein is $1,535.55. Respondent has paid com- 
plainant $775.51 of this amount, leaving a balance of $760.04 due 
and owing. Respondent’s failure to pay this balance to complainant 
is in violation of section 2 of the act, for which reparation should 
be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $760.04, with interest thereon at the 
rate of 5 percent per annum from August 1, 1962, until paid. 
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The facts shall be published. 
Copies of this order shall be served upon the parties. 


(No. 8660) 


RAY RAPACZ v, HIGGINS PoTATO Co. PACA Docket No. 8814. 
Decided September 19, 1963. 


Acceptance — Liability 


Respondent submitted no convincing evidence in connection with the allega- 
tions that the shipments were on a consignment basis and that the pota- 
toes failed to meet contract requirements. Complainant is awarded 
reparation. 

Saetre and Myhre, of Warren, Minnesota, for complainant. Mr. Henry 
G. Tweten, of East Grand Forks, Minnesota, and Mr. Frank J. Kosanda, 
of Grand Forks, North Dakota, for respondent. Mr. Harry Wales, Presid- 
ing Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seg.). The formal complaint was filed May 11, 1962. Com- 
plainant seeks an award of $4,880, which is alleged to be the 
total purchase price of 10 carloads of potatoes which respondent 
contracted to buy from complainant and which complainant 
delivered to respondent. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on June 22, 1962. A copy of the report of investiga- 
tion was served upon complainant on June 25, 1962. Respondent 
filed an answer and counterclaim on July 16, 1962, in which it 
denied the material allegations of the complaint and requested an 
oral hearing. Respondent alleged that the potatoes did not meet 
contract specifications; that it handled them on a consignment 
basis; and that respondent is entitled to $2,053.96 for various 
charges and services. Complainant filed a reply on August 9, 1962, 
denying liability to respondent. 
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The oral hearing was held in East Grand Forks, Minnesota, on 
March 5, 1963. Both parties were represented by counsel. John 
Rominski, Ray Rapacz, and his wife, Leona Rapacz, testified on 
behalf of complainant. George L. Higgins, a member of respon- 
dent partnership, and Roscoe Kenworthy, Sales Manager for the 
Chip Division of respondent at the time of the transactions in 
question, testified on behalf of respondent. 


FINDINGS OF FACT 


1. Complainant is an individual, Ray Rapacz, whose address is 
Argyle, Minnesota. Complainant was not licensed or subject to 
license under the act at the time of the transactions involved 
herein. 


2. Respondent is a partnership composed of George L. Higgins 
and Roy L. Higgins, doing business as Higgins Potato Co. whose 
address is 111 North Second Street, East Grand Forks, Minne- 
sota. At the time of the transactions involved herein, respondent 
was licensed under the act. 


38. On February 23, 1961, contemplating shipment in interstate 
commerce, complainant and respondent entered into a contract 
for the purchase by respondent from complainant of 4,000 
hundredweight of Cobbler potatoes, Size A, 85 percent or better 
U.S. No. 1. The price was $1.20 a hundredweight if the potatoes 
were 85 percent U.S. No. 1, and $1.30 a hundredweight if the 
potatoes were U.S. No. 1, f.o.b. Argyle, Minnesota. The potatoes 
were to be packed in good used bags and loaded at harvest on 
car or truck at the buyer’s option. A “Confirmation of Purchase” 
containing these terms was signed by Roscoe Kenworthy and 
complainant. 


4, Pursuant to the contract mentioned in Finding No. 3, com- 
plainant harvested and graded 4,000 hundredweight of Cobbler 
potatoes, Size A, 85 percent U.S. No. 1 quality. Upon instructions 
from respondent, complainant shipped the potatoes in 10 cars 
from Argyle, Minnesota, to respondent at East Grand Forks, 
Minnesota. Each car contained 400 100-pound bags. The 10 
cars were shipped between December 5 and December 22, 1961. 


5. The 10 carloads of potatoes were accepted by respondent. 
Respondent paid to complainant the contract price of $1.20 per 
hundredweight for two of the cars, but has failed to pay for the 
remaining eight cars, amounting to $3,840. 
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6. On May 16, 1961, contemplating shipment in interstate com- 
merce, complainant and respondent entered into a contract for 
the purchase by respondent from complainant of all the Kennebec 
potatoes of commercial grade, Size A, grown on 35 acres by com- 
plainant. The price was $1.30 per hnudredweight, f.o.b. Argyle, 
Minnesota, and they were to be packed in good used bags and 
loaded at harvest time. A “Confirmation of Purchase” containing 
these terms was signed by Roy L. Higgins and complainant. 


7. Complainant harvested and graded 4,400 hundredweight of 
U.S. Commercial grade, Size A, Kennebec potatoes from the 35 
acres mentioned in Finding No. 6. These potatoes were loaded 
into 11 railroad cars at Argyle, Minnesota, and upon instructions 
from respondent were shipped to respondent at East Grand 
Forks, Minnesota. Respondent accepted the 11 carloads but paid 
complainant for only nine of them. Respondent has failed to pay 
complainant the total purchase price of $1,040 for the remaining 
two carloads which were shipped on October 30, 1961, in cars 
WFEX 73166 and BREX 76001. 


8. Each car of potatoes for which payment is claimed by com- 


plainant in this proceeding was shipped by respondent to a desti- 
nation outside the State of Minnesota. 


9. The formal complaint was filed May 11, 1962, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


Respondent alleged in its answer that the two carloads of 
Kennebec potatoes involved herein were not in compliance with 
the contract because of oversize, poor quality, and a shortage of 
41 bags. Respondent further alleged that it agreed to handle the 
two loads for complainant on a consignment basis; that one load 
was abandoned to the carrier and the other was sold for $359.11; 
and that complainant is entitled to that amount, less respondent’s 
commission of $75 per car, or $209.11. As to the Cobbler potatoes, 
respondent alleged that it informed complainant they were to be 
used in the manufacture of potato chips; that complainant failed 
to store the eight loads involved herein at 50 degrees as instructed 
which made them unsuitable for chipping; and that the parties 
agreed to have respondent store the potatoes and handle them 
on consignment. Respondent further alleged that it attempted to 
cure the potatoes but they broke down and were subsequently 
abandoned to the carrier. 
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At the oral hearing, Roscoe Kenworthy was asked whether, in 
the purchase of the Cobblers, there was any discussion as to their 
use for chipping. He replied that “All the contracts that I drew 
were for chipping potatoes.” On cross-examination, however, he 
testified that the confirmation of purchase signed by him on 
February 23, 1961, contained all of the terms agreed upon. This 
confirmation does not mention the use to be made of the potatoes. 
The same is true of the other confirmation signed by Roy L. 
Higgins on May 16, 1961. Complainant testified that he was not 
advised and did not know the purpose for which the potatoes 
were purchased. It is concluded that the contracts did not specify 
potatoes suitable for the manufacture of potato chips. 


The evidence indicates that complainant harvested his Cobbler 
potatoes between September 18 and October 8, and the Kennebecs 
between October 8 and October 21; that complainant requested 
permission to harvest all of the potatoes before shipping any; 
and that respondent agreed to such request provided complainant 
kept the storage temperature at 50 degrees. Although respondent 
contends that complainant stored the potatoes at less than 40 
degrees and they would not chip properly, it offered no evidence 
in support thereof. On the other hand, complainant testified that 
the temperature during storage was 55 to 60 degrees. Further- 
more, Kenworthy’s testimony indicates that the storage tempera- 
ture was not the cause of the failure of the potatoes to chip 
properly. He testified that for some unknown reason potatoes in 
the Red River Valley area, where Argyle is located, in 1961, 
would not chip properly because of excessive sugar. 


Respondent submitted no convincing evidence that complainant 
agreed to have the potatoes involved herein handled by respon- 
dent on consignment or that any of the potatoes failed to comply 
with the contracts as to size, quality or number of bags. Com- 
plainant testified that he did not agree to have any of the 
potatoes handled on consignment by respondent and that the ten 
carloads herein were in compliance with the contracts when 
shipped. The Federal inspections made at shipping point indicate 
that the eight carloads of Cobblers were Size A, 85 percent U.S. 
No. 1 quality, and the two carloads of Kennebecs were Size A, 
U.S. Commercial grade. 


The total purchase of the eight carloads of Cobblers is $3,840 
and that of the two carloads of Kennebecs is $1,040. The failure 
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of respondent to pay complainant the sum of these figures, or 
$4,880, is in violation of section 2 of the act. Reparation should 
be awarded to complainant in that amount with interest. In the 
absence of any proof of a breach of either contract by com- 
plainant, the counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $4,880, with in- 
terest at the rate of 5 percent per annum from January 1, 1962, 
until paid. 


The counterclaim of respondent is hereby dismissed. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 8661) 


H. C. MACCLAREN v. M-T FRUIT & PRODUCE, INC. PACA Docket 
No. 8797. Decided September 24, 1963. 


Setoff — Dismissal 


Since the evidence shows that the claims of the parties offset each other, the 
complaint and counterclaim are dismissed. 


Ellman and Ellman, of Detroit, Michigan, for complainant. Respondent pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on May 14, 1962, complainant 
seeks an award of reparation in the amount of $2,047.35, alleged 
to be brokerage due complainant for various truckloads. of 
watermelons sold by complainant for the account of respondent i in 
the months of April, May, June, July, and August, 1961. 


A copy of the formal complaint and a copy of the Department's 
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report of investigation were served upon respondent on June 14, 
1962. A copy of the report of investigation was served upon com- 
plainant on the same date. 


Respondent filed an answer on July 19, 1962, admitting the 
allegations of the complaint with respect to all of the trans- 
actions involved herein with the exception of the ‘account of Mike 
Kanakry.” As to this account, involving 7 shipments of water- 
melons, respondent avers that Mike Kanakry was not the actual 
purchaser of ‘the produce. As a special defense, respondent alleges 
that it has a meritorious claim against complainant in the amount 
of $11,406.79. On the basis of this alleged claim, respondent 
denies owing complainant. the amount claimed herein. 


Although tthe amount involved herein exceeds $500, the parties 
waived an oral hearing, and the issues were submitted in accord- 
ance with tthe shortened method of procedure provided for in 
section 47.20 of the rules of practice (7 CFR 47.20). Pursuant 
to such procedure, complainant filed an opening statement, re- 
spondent filed an answering statement; and complainant filed 
a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, H. C. MacClaren, whose ad- 
dress is 87-89 Detroit Union Produce Terminal, Detroit, Michi- 
gan. At the time of these transactions, complainant was licensed 
under the act. 

2. Respondent, M-T Fruit & Produce, Inc., is a corporation 


whose address is P.O. Box 475, Vincennes, Indiana. At the time 
of these transactions, respondent was licensed under the act. 


8. During the months of April, May, June, July, and August, 
1961, respondent employed complainant as its broker to negotiate 
on behalf of respondent sales of carloads and/or truckloads of 
watermelons, to be shipped in interstate commerce :from the 
States of Florida, Georgia, and Indiana. 

4. During the months of April, May, June, July, and August, 
1961, complainant sold for the account of respondent 61 truck- 
loads: of ' watermelons to various purchasers in the State of 
Michigan, at the prices and on the terms stipulated by respondent. 

5. Complainant issued on the dates of sale Standard .Confirma- 
tions of Sale, and mailed copies to the parties. . 
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6. On seven sales of watermelons negotiated by complainant to 
one Mike Kanakry, Detroit, Michigan, from April 26, 1961, to 
May 31, 1961, both inclusive, complainant guaranteed to re- 
spondent payment of the purchase prices of the watermelons 
sold to said Kanakry. 


7. Respondent shipped on or about the dates shown on the 
Confirmations of Sale, from various loading points in the States 
of Florida, Georgia, and Indiana, to the various purchasers, in 
the State of Michigan, watermelons which conformed to the 
terms of the contracts. The watermelons were accepted by the 
respective purchasers. 


8. Complainant earned as a result of his negotiations on behalf 
of respondent brokerage fees on the 61 truckload shipments of 
watermelons a total amount of $2,047.35. Respondent has not 
paid complainant the claimed brokerage, but asserts a counter- 
claim against complainant to the extent of such brokerage. 


9. An informal complaint was filed on January 12, 1962, which 
was within 9 months after accrual of the alleged causes of action 
herein. 


CONCLUSIONS 


The primary controversy in this proceeding relates to the 
several shipments of watermelons to Mike Kanakry. It is respond- 
ent’s contention that it did not sell any watermelons to Kanakry, 
but that the shipments delivered to him were actually sold to 
complainant as principal. Respondent states in its answering 
statement that during the watermelon season in 1960, it sold 
melons direct to Mike Kanakry, that during the summer, his 
account became delinquent in the approximate amount of $5,000, 
and that respondent refused to sell Kanakry any more produce 
until the account was paid. Respondent says this was accom- 
plished largely through the efforts of Harold Geer, who was 
associated with complainant in the brokerage business. After the 
account was paid, respondent again started shipping to Kanakry, 
on sales which were negotiated by complainant, but at the end of 
the 1960 season, the account was again delinquent in the amount 
of $2,526.28. This account was not settled or paid by early in 
1961. Thereafter, respondent contends that it made it clear to 
complainant that it would not, under any circumstances, extend 
any credit to Mike Kanakry, due to his failure to pay for melons 
received the previous year. Respondent states that an agreement 
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was entered into between its Donald Bloebaum and complainant 
to the effect that any watermelons sold to Mike Kanakry during 
the 1961 season would be upon complainant’s responsibility, and 
that respondent would bill complainant for any credit extended to 
Kanakry. Respondent further states that it was only because of 
this agreement or guaranitty of Kanakry’s account by complainant 
that respondent agreed to ship any melons to Kanakry. 


Complainant claims there is no basis for respondent’s conten- 
tion that complainant did not act as a broker in the transactions 
involving Mike Kanakry, or that complainant purchased as princi- 
pal the shipments which went to Kanakry, or that complainant 
guaranteed the account of Kanakry to respondent. Complainant 
further states that any guaranty of the Kanakry account ascribed 
to Harold Geer was not authorized by complainant, and that if 
such guaranty was in fact made that it was without complainant’s 
knowledge, authority or approval. Complainant acknowledged that 
a meeting took place in his office between Kanakry and Bloebaum, 
at which complainant was present, but he states that, “I spe- 
cifically indicated that while I thought Kanakry might abide by 
his promise, I was in no way guaranteeing his account or the 
arrangements made ” between Kanakry and Bloebaum. 


Complainant places considerable reliance on the fact that the 
Circuit Court for Wayne County, Michigan, granted complain- 
ant’s motion to dismiss respondent’s complaint against com- 
plainant filed in that court. The complaint in that court related 
to the alleged guaranty by complainant of the Kanakry account, 
the transactions being the same as those involved in this pro- 
ceeding. It appears to us that the motion to dismiss in the Wayne 
County court was granted on procedural grounds, without the 
court reaching the merits of the case. That dismissal, therefore, 
would not be res judicata with respect to the rights and iiabilities 
of the parties in connection with the transactions in question, and 
would not affect the jurisdiction of the Secretary to make a 
determination on the basis of the evidence presented in this case. 


Complainant’s supporting evidence consists of his opening 
statement in which he contends there is no basis for respondent’s 
claims with respect to the Kanakry account and that, in view of 
the dismissal of respondent’s complaint in the Circuit Court for 
Wayne County, Michigan, there is no need for complainant to 
refer to respondent’s special defense, setting forth a claim against 
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complainant in excess of $11,000; also an affidavit by Harold 
Geer, denying that he guaranteed the account of Kanakry and 
indicating that he “may have promised to call and to dun him for 
the account”; and a statement in reply by complainant: based 
upon evidence submitted by respondent in its answering 
statement. 


Respondent has submitted in evidence four affidavits to the 
effect that complainant and/or his agent Harold Geer, in tele- 
phone conversations between complainant’s office and employees 
of respondent, promised .to stand back of the account of Mike 
Kanakry, that complainant was responsible for the account, and 
that he guaranteed payment. Respondent’s evidence is to the effect 
that it was assured on a number of occasions by complainant or 
his agent of complainant’s intention to see that the Kanakry ac- 
count was made good, and of complainant’s intention to act as a 
guarantor to respondent. Respondent states that it would not have 
made any shipments to Kanakry had it not been for the “direct, 
unequivocal and positive statements of guaranty and assurance 
of payment” by complainant. 


Respondent submitted in evidence a copy of an invoice on 
complainant’s billhead, dated May 5, 1961, to Mike Kanakry 
covering a shipment of Florida watermelons, containing the 
following typed notation: “PLEASE MAKE CHECK PAYABLE 
TO H. C. MAC CLAREN AND MAIL TO THIS OFFICE, 7201 
W. FORT STREET, DETROIT, MICHIGAN. THANK YOU.” 
Respondent also submitted in evidence a copy of a letter or note 
to complainant on respondent’s billhead, dated 7/4/61, as follows: 


“Harold: 


“This account has gone on entirely too long. We must 
have some action of some kind on this account in the 
next few days. We cannot supply Mike with operating 
capital to run his business. He has undoubtedly collected 
on all of these loads by this time and we would appre- 
ciate your check for $8,880.51 by return mail. We have 
furnished Mike with melons, and advances for his 
drivers on your guarantee of payment, and we are look- 
tng to you to settle this account . . .” (emphasis ours). 


Complainant does not refer to this letter in his submissions of 
evidence.. If he received the letter, which appears to have been 
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the case, and failed to object to its contents, which also appears 
to have been the case, the implication is that he was not, at that 
time, denying his liability for payment of the Kanakry account. 


As to the question whether respondent sold the watermelons 
to complainant as a principal or whether complainant guaranteed 
the account and credit of Mike Kanakry, the burden of proof is 
upon respondent. Respondent has submitted a preponderance of 
evidence indicating that both complainant and his employee 
Harold Geer induced respondent to ship watermelons to Kanakry 
on the assurance that they would be paid for, if not by Kanakry 
then by complainant. In view of complainant’s guaranty of the 
account, it is unnecessary to decide whether Geer had authority 
to make such commitments as are ascribed to him. 


It is our opinion, based upon the evidence in this case, that 
respondent has sustained its burden of proving that the account 
of Kanakry was guaranteed by complainant. However, it would 
make no difference in the outcome of this proceeding whether 
complainant purchased the watermelons or whether they were 
sold to Kanakry with complainant guaranteeing the account. See 
W. J. Wescott v. Yonk Rubin & Son, et al., 122 F. Supp. 888 
(E.D.Pa. 1954). 


Complainant contends that an agreement guaranteeing the 
Kanakry account as alleged by respondent is not enforceable 
under the Michigan Statute of Frauds. Since the Michigan 
Statute of Frauds is a procedural rather than a substantive law, 
it is not applicable to contracts made the subject of complaint 
under the Perishable Agricultural Commodities Act. East Coast 
Distributors v. Felix Rhymes, 13 A.D. 629; Joseph Rothenberg 
v. H. Rothstein and Son, 183 F. 2d 524 (8rd Cir., 1950): 


When Kanakry failed to pay for the watermelons shipped to 
and accepted by him, complainant became liable to respondent 
for the purchase price thereof under complainant’s guaranty 
of the account. However, respondent’s position herein amounts 
—in effect—to a counterclaim against complainant in an amount 
equal to the brokerage earned by complainant in the amount of 
$2,047.35. Since the evidence shows that respondent is indebted 
to complainant for the brokerage claimed ($2,047.35), and that 
complainant is indebted to respondent at least to the extent of 
$2,047.35, the claims of the parties offset each other, and both 
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the complainant and the counterclaim filed herein should be dis- 
missed. 


ORDER 
The complaint is hereby dismissed. 
The counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 8662) 


WALKER LEWIS, JR. v. SOUTH SIDE FRUIT MARKET. PACA 
Docket No. 9184. Decided September 25, 1963. 


Undisputed Amount 
Decision by Thomas J. Flavin, Judicial Officer 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et séq.). The formal complaint was filed on June 20, 1963. Com- 
plainant seeks to recover $886.50, which is alleged to be the f.o.b. 
contract price of two truckloads of watermelons sold to respond- 
ent during July 1962, plus $100 advanced on freight charges, or 
a total of $986.50. 


A copy of ithe report of investigation prepared by the Depart- 
ment was served upon complainant on August 9, 1963. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on August 8, 1963. Respondent 
filed an answer to the formal complaint on August 29, 1963, ad- 
mitting that $193.82 of the $986.50 requested by complainant in 
the complaint was due and owing to complainant in connection 
with one of the shipments involved herein. 


Section 7(a) of the act (7 U.S.C 499g(a)) provides, in part, 
as follows: 


“If, after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has 
admitted liability for a portion of the amount claimed 
in the complaint as damages, the Secretary . . . may 
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issue an order directing the respondent to pay to the 
complainant the undisputed amount on or before the 
date fixed in the order...” 


Accordingly, under authority of said section, respondent shall 
pay to complainant, as an undisputed amount, $193.82. Payment 
of this amount shall be made within 30 days from the date of 
this order, with interest thereon at the rate of 5 percent per 
annum from August 1, 1962, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the un- 
disputed amount had been issued. 


This order shall be published and copies hereof shall be served 
upon the parties. 


(No. 8663) 


POTATO DISTRIBUTORS, LTD. v. GROWERS FRUIT DISTRIBUTORS. 
PACA Docket No. 8510. Decided September 30, 1963. 


Reconsideration — Prior Order Modified 


Upon reconsideration, it is concluded that complainant in this case assented 
to a rescission of the contract, and thereby relieved respondent of any 
liability with respect thereto. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on March 26, 1963, dismissing the complaint filed 
herein. The order was based upon the conclusion that complainant 
breached the contract of purchase and sale which called for 
frozen wild Canadian blueberries by shipping to the purchasers 
fresh Canadian blueberries, and that, therefore, respondent’s re- 
jection of the blueberries shipped was not without reasonable 
cause. 
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A eopy of the order of March 26, 1963, was served upon com- 
plainant on March 28, 1963. Pursuant to a request by counsel for 
complainant, the time was extended to April 15, 1963, for filing a 
petition for reconsideration, and a stay order was issued on April 
3,.1963, pending the issuance of a further order in the proceeding. 
On April 15, 1963, the complainant filed a petition for reconsidera- 
tion. A copy of the petition was served upon counsel for respondent, 
and an answer to the petition was filed on behalf of respondent. 


Complainant’s principal contention is that in the order of March 
26, 1963, consideration was not given to the fact that respondent 
accepted the blueberries by failing to give timely notice of rejec- 
tion. Complainant points out that seven carload shipments of blue- 
berries arrived at Booth Cold Storage between August 19 and Au- 
gust 31, and that the first inspection of the blueberries made by 
respondent was on September 6. Complainant contends that as to 
at least seven of the cars, respondent failed to comply with the 
regulations to accept or reject within 48 hours after notice of ar- 
rival and the produce is made accessible for inspection. 


Upon reconsideration, it is conceded that we were in error in 
failing to take into consideration the fact that respondent accepted 
the blueberries in question by reason of its failure to give timely 
notice of rejection. Under ordinary circumstances, having accepted 
the blueberries, respondent would be liable for the purchase price 
subject to its right to claim damages resulting from any breach of 
the contract on the part of complainant. However, notwithstanding 
the technical acceptance by respondent, subsequent negotiations 
between the parties serve to raise another question which we did 
not discuss in our prior order, that is, whether the actions of the 
parties resulted in a rescission of the contract at the time complain- 
ant was notified of respondent’s dissatisfaction with the blueberries 
and its intention to reject them. We did not think it necessary to 
discuss this question in the order of March 26, 1963, in view of the 
conclusions reached therein. It now appears appropriate to decide 
whether there was a rescission of the contract. 


- It is our view that the evidence of record is sufficient to justify 
a conclusion that there was a mutual rescission of the contract by 
the parties. The evidence shows that after the blueberries were 
inspected by respondent and were found to be unsatisfactory, re- 
spondent notified the broker to that effect, and the broker promptly: 
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notified complainant, giving complainant the reasons for respond- 
ent’s rejection of the berries. According to the testimony of Mr. 
J. V. Rivet, who testified for complainant, when the broker Bendel 
told him that some of the blueberries would be rejected, “I told 
him that if Growers doesn’t want to accept them try to resell them 
to somebody else.” There is no evidence in the record that Rivet 


instructed Bendel to inform the respondent that the blueberries 


were being resold for respondent’s account, and that respondent 
would be held liable for any damages resulting from the rejection 
and resale; nor is there any evidence that complainant informed 
respondent in any other manner that complainant was taking the 
blueberries back merely to mitigate damages and that they would 
be resold for respondent’s account, and respondent would be held 
liable for any damages sustained. 


Where a buyer tenders produce back to the seller, as in this case, 
and the seller takes the produce back without making it clear that 
he is receiving it merely to dispose of it for the buyer’s account to 
mitigate damages, and without making it clear that he is not as- 
senting to a rescission, the normal inference from taking the 
produce back and resuming dominion over it is assent to rescis- 
sion, and the discharge of the orginal sale. Ernest E. Fadler Co. Vv. 
Hesser; 166 F. 2d 904 (10 Cir., 1948) ; Lachenmaier Bros. v. How- 
ard Huizinga, 19 A.D. 681. In line with the cited decisions, we con- 
clude that complainant in this case assented to a rescission of the 
contract, and thereby relieved respondent of any liability with re- 
spect thereto. 


As to other errors claimed by complainant in its petition, these 
questions were either considered thoroughly at the time the prior 
order was issued, or would be immaterial in view of the foregoing 
discussion and conclusion. 


The stay order dated April 3, 1963, is hereby vacated, and the 
order of March 26, 1963, as modified by this order, is reinstated. 


Copies of this order shall be served upon the parties. 
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DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 8664) 


PACA Docket No. 9097. Dismissed September 19, 1963, by 
Thomas J. Flavin, Judicial Officer. 


REPARATION AWARDED — ADMISSION OF LIABILITY 
(No. 8665) 


JEROME KANTRO COMPANY v. A. J. MATULICH. PACA Docket No. 
9182. Reparation of $2,473.50 with 5 percent interest from 
May 1, 1963, awarded complainant against respondent in order 
issued September 19, 1963, by Thomas J. Flavin, Judicial 
Officer. 


REPARATION AWARDED — DEFAULT ORDER 


(No. 8666) 


MCALLEN FRUIT, VEGETABLE & GIN CO., INC. v. WILLIAM STAFOS. 
PACA Docket No. 9168. Reparation of $772.95 with 5 percent 
interest from January 1, 1963, awarded complainant against 
respondent in order issued September 3, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8667) 


S. J. MATRANGA & SON v. WHITE’S PRODUCE. PACA Docket No. 
9171. Reparation of $980 with 5 percent interest from May 1, 
1962, awarded complainant against respondent in order issued 
September 5, 1963, by Thomas J. Flavin, Judicial Officer. 
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(No. 8668) 


LLOYD Morwoop v. R. B. KENWORTHY Co. PACA Docket No. 
9173. Reparation of $2,037.50, with 5 percent interest from 
November 1, 1962, awarded complainant against respondent in 
order issued September 5, 1963, by Thomas J. Flavin, Judicial 


by Officer. 


(No. 8669) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. LEE TANNER PRODUCE, 
INC. PACA Docket No. 9176. Reparation of $1,124.76 with 5 
percent interest from June 1, 1963, awarded complainant 


0. against respondent in order issued September 5, 1963, by 
m Thomas J. Flavin, Judicial Officer. 
r 
ul 
(No. 8670) 


BULLER BROS, PRODUCE SALES, INC. v. R. N. MCQUEEN. PACA 
Docket No. 9177. Reparation of $450 with 5 percent interest 
from November 1, 1963, awarded complainant against respond- 

ent in order issued September 11, 1963, by Thomas J. Flavin 
| Judicial Officer. 


(No. 8671) 


CREWS & GARCIA, INC. v. QUALITY PRODUCE Co. PACA Docket 
No. 9174. Reparation of $133.41 with 5 percent interest from 
August 1, 1962, awarded complainant against respondent in 
order issued September 11, 1963, by Thomas J. Flavin, Judicial 


Officer. 


(No. 8672): 


PITTSBURGH PRODUCE CREDIT ASSOCIATION, INC. v. BORDONARO & 








PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 22 A.D. 1060 





1060 


CANFoRA, INC. PACA Docket No. 9191. Reparation of $5,324.44 
with 5 percent interest from October 1, 1962, awarded com- 
plainant against. respondent in order issued September 25, 
1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8673) 


WILLOBEE PRODUCE, INC. v. HAGEN PRODUCE Co. PACA Docket 
No. 9190. Reparation of $2,625 with 5 percent interest from 
November 1, 1962, awarded complainant against respondent in 
order issued September 25, 1963, by Thomas J. Flavin, Judicial 

- Officer. 


(No. 8674) 


WISHNATZKI & NATHEL v. MICHAEL SAPERSTEIN. PACA Docket 
No. 9189. Reparation of $786.58 with 5 percent interest from 
April 1, 1963, awarded complainant against respondent in order 
issued September 25, 1963, by Thomas J. Flavin, Judicial 
Officer. 


(No. 8675) 


SAM ANDREWS’ SONS v. D. L. PIAZZA COMPANY. PACA Docket 
No. 9142. Reparation of $1,318 with 5 percent interest from 
August 1, 1962, awarded complainant against respondent in 
order issued September 26, 1963, by Thomas J Flavin, Judicial 
Officer. 


(No. 8676) 


BULLER BROS, PRODUCE SALES, INC. v. FRANK BLACK. PACA 
Docket No. 9185. Reparation of $1,845.10 with 5 percent 
interest from February 1, 1963, awarded complainant against 
respondent in order issued September 27, 1963, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 8677) 


HOOPLE POTATO PRODUCTS, INC. v. T. A. MASON PRODUCE. PACA 
Docket No. 9194. Reparation of $1,861 with 5 percent interest 
from June 1, 1963, awarded complainant against respondent in 
order issued September 27, 1963, by Thomas J. Flavin, Judicial 


Officer. 


(No. 8678) 


EDWARD PITSCH WHOLESALE PRODUCE v. LORRAINE PRODUCE CO. 
PACA Docket. No. 9105. Reparation of $330.75 with 5 percent 
interest from February 1, 1963, awarded complainant against 
respondent in order issued September 27, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8679) 
SUNNY VALLEY CITRUS PACKING Co. v. T. A. MASON PRODUCE. 
PACA Docket No. 9193. Reparation of $1,800 with 5 percent 
interest from January 1, 1963, awarded complainant against 


respondent in order issued September 27, 1963, by Thomas J. 
Flavin, Judicial Officer. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 
(No. 8680) 
HARRY CARIAN SALES v. TED MIRSKI COMPANY. PACA Docket No. 


8631. Order issued September 3, 1963, by Thomas J. Flavin. 
Judicial Officer. 


(No. 8681) 


WINTER-MEX, PRODUCE Co. Vv. FRANK M. ELLSWORTH AND ROLAND 
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Boyp. PACA Docket No. 9162. Order issued September 12, 
1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8682) 


PITTSBURGH PRODUCE CREDIT ASSOCIATION, INC. v. BORDONARO & 
CANFORA, INC. PACA Docket No. 9191. Order issued September 
30, 1963, by Thomas J. Flavin, Judicial Officer. 


STAY ORDER—PENDING OUTCOME OF COURT APPEAL 
(No. 8683) 
In re WILLIAM D. BETHEA, d/b/a STANDARD FRUIT & PRODUCE 


Co. PACA Docket No. 8841. Order issued September 5, 1963, 
by Thomas J. Flavin, Judicial Officer. 








